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DEED OF TRUST WITH ASSIGNMENT
OF RENTS AND LEASES
[UTAH!

THIS DEED OF TRUST WITH ASSIGNMENT OF RENTS AND LEASES is
mate as of the 6th day of March, 1986, by and between JUDGE
BUILDING ASSOCIATES, a Utah limited partnership, with principal
offices located at #8 East Broadway, Suite 413, Salt Lake City,
Utah 84111, as Trustor; RELIABLE TITLE COMPANY, with principal
offices located at 465 East 200 South, Salt Lake City, Utah
84111, as Trustee; and REPUBLIC SAYINGS AND LOAN ASSOCIATION OF
WISCONSIN, a Wisconsin
corporation, with principal offices
located at 8700 West Brown Deer Road, Milwaukee, Wisconsin
53223, or its assigns and participants, collectively as
Beneficiary.

Trustor, in consideration of the indebtedness
herein
recited, hereby conveys and warrants to Trustee, in trust, with
power of sale, its right, title and interest in and to that
certain real property situated in Salt Lake County, State of
Utah, to wit:
PARCEL 1:
Beginning at the Northwest corner of Lot 5, Block 52 Plat
"A", Salt Lake City Survey; and running thence East 148.5
f e e t ; thence South 100.0 f e e t : thence West 148.5 ' f e e t ;
thence North 100.0 feet to the place of beginning.
Parcel 1 is subject to and toaether with a nonexclusive
right of way over and across the following parcels A and B:
PARCEL A:

•JK

Beginning 138.50 feet East of the Northwest corner of Lot
5, Block 52 Plat "A", Salt Lake City .Survey; and running
thence South 100.0 feet; thence South 7 degrees 16 minutes
East 168.3 f e e t ; thence East 10.0 feet; thence North 7
deqrees 16 minutes West 168.3 feet; thence North 100.0
f e e t ; thence West 10.0 feet to the point of beginning*
PARCEL B:

' V

Beginning at a point 55.0 feet East and 160.0 feet South of
the Northwest corner of Lot 6, Block 52 Plat "A", Salt Lake
City Survey; and running thence East 12.0 f e e t ; thence
South 127.0 f e e t ; thence West 72.4 feet; thence North 20.0
f e e t ; thence East 60.4 f e e t ; thence North 87.0 f e e t ; thence
North 45 degrees West 14.10 f e e t ; thence West 40,40 feet;
thence South 45 decrees West 15.50 f e e t ; thence North 7
Hearees 16 minutes West 47.70 f e e t ; thence South 30 degrees
on minutes Fast 30.40 feet; thence East 52.0 feet to the
point of beginning.
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The use of Parcel
space for vehicles
Parce) A above.

R Is limited to providing turnaround
using the right of way described as

ALSO:
Together w i t h any rights enjoyed 1n and to a
foot-wall upon a strip of land described as follows:
Commencing at the bottom of the building at a point 100
feet South of the Northwest corner of Lot 5, Block 5 2 , Plat
"A", Salt Lake City Survey, and at depth of not less than
14 feet beneath the level of Main Street; and runnlno
thence East 138-1/2 feet; thence South 2 feet; thence West
138-1/2 feet; thence Horth 2 feet to the place of
beginning, as set forth 1n Agreement dated March 1 1 , 1 9 0 7 ,
recorded March 1 3 f 1 9 0 7 , as Entry No, 2 1 9 8 2 0 , 1n Book 2-K
of Liens and L e a s e s , at Pages 325 - 327.
The above d e s c r i b e d property also known by the street
address of #8 East Broadway, Salt Lake City, Utah 8 4 1 1 1 .
together with the f o l l o w i n g , so long as It is owned by the
Trustor:
all b u i l d i n g s and Improvements and all carpeting,
floor c o v e r i n g s , d r a p e r i e s , eaulpment, sun s c r e e n s , a w n i n g s ,
Implements, goods, f i t t i n g s , machinery, a p p l i a n c e s , furniture,
and other personal property of every kind or nature whatsoever,
and all fixtures, which are presently, or which are at any time
hereafter, attached, Installed, placed, located, contained, or
used 1n, about, or in connection with, or procured for purposes
of attachment, I n s t a l l a t i o n , placing, belnq contained, or used
in, about, or in c o n n e c t i o n with, and which are necessary for
the
existence,
construction,
creation,
operation,
or
maintenance of, any building or other structure now or at any
time hereafter erected or situated on, any portion of the
above-described real property, together with all construction
materials and all p l a n s and specifications of etery
kind and
nature w h a t s o e v e r w h i c h are Intended to he used, which are
used, or which are procured for use 1n constructing and
completing any of the Improvements located or to be located on
said real property (Including all replacements, p r o d u c t s , and
proceeds of all of the f o r e g o i n g ) .
notwithstanding the scope of the foregoing, the Property
shall not Include: (1) personal property which may be owned by
lessees or other o c c u p a n t s of Improvements on any portion of
the above*descr1bed real property, rather than by the Trustor,
or which may be leased by such a lessee or other occupant from
a party other than the Trustor; or ( i i ) m a t e r i a l , eaulpment,
tools, m a c h i n e r y , or other personal property which 1s brought
uoon
said real
property only for use 1n c o n s t r u c t i o n ,
m a i n t e n a n c e , or repair and which 1s not Intended, and which 1s
not necessary for o c c u p a n c y , maintenance, or use of said real
property, to remain a f t e r the completion of such c o n s t r u c t i o n ,
m a i n t e n a n c e , or r e p a i r ; or (111) personal property not owned by
the Trustor located at or upon the a b o v e - d e s c r i b e d real
property.
All of
the rights and Interests 1n the real
property, fixtures and personal property h e r e i n a b o v e described
which are owned by T r u s t o r (collectively referred
to herein as
the "Property") shall be deemed to constitute a portion of the
security hereby given for the payment of the Indebtedness and
the performance of the obligations evidenced and secured hereby.
This need of T r u s t 1s given for the purpose of securing
payment and p e r f o r m a n c e of each and e^ery obligation of Trustor
evidenced by a c e r t a i n Promissory Note (Secured by Heed of
Trust with A s s i g n m e n t of Rents and L e a s e s )
(hereinafter
referred
to as the "Promissory Mote") of even date h e r e w i t h ,
executed by Trustor in the principal sum of Two H i l M o n Three
Hundred Thousand D o l l a r s ( $ 2 , 3 0 0 , 0 0 0 , 0 0 ) , the total amount of
which, Including Interest thereon as described therein, 1s due
and payable as therein set forth, and any e x t e n s i o n s , r e n e w a l s ,
or m o d i f i c a t i o n s of said Promissory Note, or of the obligations
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evidenced thereby, and to secure payment of all such further
sums as may hereafter be loaned or advanced by the Beneficiary
herein to the Trustor, Its successors or assigns, and of any
notes, drafts or other Instruments representing such further
existing or other loans, advances or expenditures together with
interest on all such sums at the rate(s) as therein provided.
Provided, however, that the maJcing of such further loans,
advances,
or expenditures
shall
be optional with
the
Beneficiary, and provided, further, that 1t 1s the express
intention of the parties to this Oeed of Trust that 1t shall
stand as continuing security until all such advances together
with interest thereon have been paid in full.
Trustor covenants that it is lawfully seized of the estate
covered by this Oeed of Trust and has the right to grant and
convey all of its right, title and interest in the Property
and, except as expressly set forth and contained in any policy
of title Insurance issued in favor of the 8enef1ciary or its
assigns
incident and
relating to the loan transactions
contemplated herein, the Property 1s subject to no interest,
encumbrance or H e n superior in priority or claim to this Deed
of Trust and the H e n created hereby.
A.

TO PROTECT THE SECURITY OF THIS DEED OF TRUST, TRUSTOR
:
COVENANT AHD AGREES:

1. Maintenance of Property. To keep said Property in good
condition and repair; not to remove or demolish any buildings
thereon; to complete
or restore promptly and in good
workmanlike manner any building which may be constructed,
damaged or destroyed thereon and to pay when due all valid
claims for labor performed and materials furnished therefor;
provided, however, that the Trustor shall have the right to
contest in good faith the validity, amount and enforceability
of any such claim and to post a bond or other security as the
Beneficiary may reasonably require to protect the interest of
the Beneficiary 1n the Property and any building or Improvement
thereon; to comply with all laws affecting said Property or
requiring
any alterations or improvements to be made thereon;
not to commit or permit waste thereof; not to commit, suffer or
permit any act upon said Property in violation of law; to
Irrigate, fertilize, fumigate, prune, maintain, repair, secure
and do all other acts which from the character or use of said
Property may be reasonably necessary, the specific enumerations
herein not excluding the general; and to allow Beneficiary to
inspect the Property upon reasonable notice at all reasonable
times during the term hereof. Further, except in the ordinary
course of the Trustor maintaining and leasing the Property, the
Trustor shall obtain
the prior written consent of the
Beneficiary to the construction of any Improvement on the
Property or any alternation or addition thereto, and shall
provide
the Beneficiary with accurate copies of plans,
specifications and contracts relating to the same.
2. Hazard Insurance Coverage. To keep the Improvements w
now existing or hereafter erected on the Property insured §
against Toss by firtf
or hazards included within the terms J;
"extended coverage", and "all risk" coverage, and such other ^j
hazards, in such amounts and for such periods during the term £*
of the Promissory Note and any extensions thereof and until a -^
reconveyance of the Property by the Beneficiary as Beneficiary «
may require. The insurance required under this Deed of T r u s t y
shall Include coverage which shall cover loss or damage to the J^
Property which results from wind, fire, vandalism, 1 ightning, «sj
storm damage and similar causes in an amount equal to Two
Million Three Hundred Thousand Dollars (12,300,000.00) or the
full replacement value of the improvements constructed and to
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be constructed on the Property. Full replacement cost, as used
herein, means, with respect to the Improvements, the cost of
replacing the Improvements without regard to deduction for
depredation,
exclusive
of
the
cost
of
excavations,
foundations, and footings below the lowest basement floor, and
means, with respect to such f u r n i t u r e , furnishings, f i x t u r e s ,
equipment, and other Items, the cost of replacing same.
Trustor shall provide, at Trustor's sole cost and expense,
Insurance
on Trustor's
personal
property
purchased
for
i n s t a l l a t i o n or use in the Improvements on the Property.
This
coverage shall include, but shall not be limited t o , heating
and a i r conditioning equipment, structural elements, elevators,
escalators, windows, doors, door controls and other f i x t u r e s *
and shall Insure the personal property against loss by t h e f t ,
vandalism, f i r e , wind and similar r i s k s .
Trustor shall also
provide worker's compensation Insurance as provided by law.
3.
Public L i a b i l i t y and Property
Damage Insurance.
To
secure aind pay Tor and provide to 8enef1c1ary evidence of
comprehensive general l i a b i l i t y Insurance for personal i n j u r y ,
Including, without l i m i t a t i o n , bodily I n j u r y and death, and
property damage in an amount not less than Five Hundred
Thousand Dollars 0 5 0 0 , 0 0 0 . 0 0 ) on•a per person basis and in an
amount not less than One M i l l i o n Dollars (31,000,000.00) on a
per accident basis.
4.
T1tie Insurance. To secure, pay f o r , and maintain with
Trustee u n t i l
the TnBebtedness and the obligations secured
hereby have been f u l l y paid and performed, a policy of t i t l e
Insurance on a 1970 ALTA form of Lender's T i t l e Policy ( o r ,
where ALTA forms are not a v a i l a b l e , such other forms acceptable
to Beneficiary) together with (1) Comprehensive Endorsement No.
1 (or i t s equivalent) and (b) an endorsement insuring that the
interests of a l l lessees under a l l leases e f f e c t i n g the Subject
Property are as lessees only, with no options to purchase, or
rights of f i r s t refusal to purchase, the Subject Property,
insuring the Hen of this Deed of Trust as a f i r s t and v a l i d
H e n , and any declarations, easements, restrictions or other
exceptions to t i t l e outlined in such t i t l e insurance policy
which are acceptable to Beneficiary.
Any such t i t l e insurance
policy shall insure the legal description of the Property and
shall Insure over and against Hens of mechanics, materialmen,
suppliers and similar claims for a l l work on or supplies and
materials provided to the Property
p r i o r to the issuance
thereof and shall otherwise be in such form, including extended
coverage,
and Issued by such t i t l e
insurance company or
companies as are acceptable to Beneficiary and shall be In an
amount not less than the original principal sum evidenced by
the Promissory Mote secured hereby.
5.
Business Interruption Insurance.
To secure, pay for
and maintain wTtB Trustee until
the"* indebtedness and the
obligations secured hereby have been f u l l y paid and performed,
business i n t e r r u p t i o n , loss of Income and rental Interruption
Insurance against loss of income by reason of any hazard
covered under paragraphs A . 2 . , A . 3 . , or A . 6 . , hereof, in an
amount s u f f i c i e n t to avoid any co-insurance penalty but, in any
event, for not less than six (6) months taxes, insurance, and
debt service on the Property.
6.
Flood Insurance.
To secure, pay for and maintain,
flood and mudslide Insurance 1n an amount equal to the lesser
of
(1)
Two
Million
Three
Hundred
Thousand
Dollars
( J 2 , 3 0 0 , 0 0 0 . 0 0 ) ; or (11) the maximum l i m i t of coverage made
available with respect to the Property under the Federal Flood
Insurance
Program; provided that
such flood and mudslide
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insurance shall not be required if Trustor provides Beneficiary
with written evidence satisfactory to Beneficiary that the
Property is not situated within an area identified by the
Secretary of Housing and Urban Development or any other
governmental
department,
agency,
bureau,
board,
or
Instrumentality as an area having special flood or mudslide
hazards, and that no flood insurance is required on the
Property by any regulations by which Beneficiary Is governed.
7« Miscellaneous Insurance Provisions. The premiums for
the policies of the above-described insurance shall be prepaid
at least one (1) year in advance upon execution hereof and the
Insurance hereinabove described and required shall be In such
amounts (except as hereinabove specifically set forth), for
such p^riodst
and Issued by such Insurance companies, as shall
be approved by and satisfactory to the Beneficiary, for the
benefit of the Trustor and the Beneficiary, as their respective
Interests may appear, and Trustor agrees to pay the premiums
therefor promptly when due, and such original policies of
Insurance (or certified copies of any original policies) shall
be held by the Beneficiary, 1t being understood, however, that
the Beneficiary shall in no event be responsible for the
sufficiency or form or substance of any policy of Insurance, or
for the solvency or sufficiency of any Insurance company or
other insurer with respect to the insurance herein required and
provided.
All insurance policies shall be in a form with such
endorsements and for a term acceptable to Beneficiary, and
shall include a standard non-contributory mortgagee clause in
favor of and in a form acceptable to Beneficiary. Beneficiary
shall have the right to hold the original or certified copies
of such policies and renewals and Trustor shall promptly
furnish
to Beneficiary all renewal notices and all receipts
evidencing payment of premiums therefor. The Trustor and the
Beneficiary
shall jointly approve
the settlement
and/or
compromise of Insurance claims 1n the event of a loss covered
by insurance as set forth herein.
In the event of a
disagreement between the parties hereto with respect to such
settlement and/or compromise, the Trustor shall have the right
to post and pledge with and for the benefit of the Beneficiary
such bond or security as the Beneficiary shall determine, both
as to form thereof and amount necessary to protect the
Interests of the Beneficiary in and to the Property, this Oeed
of Trust and the repayment of the indebtedness secured hereby
and to thereupon litigate, compromise and/or settle any such
claim. In the event such bond or security shall not be posted
or pledged by the Trustor as hereinabove set forth, upon
written notice from the Beneficiary to the Trustor, the
Beneficiary 1s hereby authorized to settle all insurance claims
and collect all Insurance funds or proceeds accruing to the
benefit of the Trustor and/or Beneficiary hereunder, and to
facilitate the collection of such Insurance funds or proceeds,
the Trustor hereby appoints the Beneficiary as Attorney-in-Fact
of said Trustor in the name, place and stead of such Trustor,
to execute, sign and deliver all necessary and proper proofs of
loss, claims, waivers and all other documents necessary for the
collection of such Insurance funds
or proceeds, and 1f
necessary to Institute such proceedings 1n law or equity in the
name or names of the Trustor as may be necessary for the
collection thereof, to receive all insurance funds or proceeds
payable to the Trustor and to execute all necessary and proper
releases, receipts or acquittances; to make such compromises
and/or settlements as may be deemed necessary and advisable; to
sign, endorse and cash any and all drafts, checks or other
instruments delivered In payment of any Insurance funds or
proceeds due. So long as no event of default exists under this
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Deed of Trust or the Promissory Note secured hereby, all monies
collected by the Trustor or the Beneficiary on any Insurance
policy or from any insurer or other source with respect to and
covering the Property shall be devoted to the repair or
reproduction of the Property. If an event of default exists at
the time such monies are collected, at Beneficiary's option,
such monies shall be devoted to the repair or reproduction of
the Property or applied and credited to the indebtedness
secured hereby 1f the same ^re not so devoted to the repair or
reproduction of the Property. All monies collected by the
Beneficiary in excess of the amounts then owing from the
Trustor under the Promissory Note and other Loan Oocuments
secured by this Deed of Trust shall be paid to the Trustor by
the Beneficiary. The Trustor hereby revokes any and all powers
of attorney heretofore executed, as far as the same may, 1n any
way, conflict with the powers herein granted to the
Beneficiary, and this power of attorney being coupled with an
interest, U hereby declared to be irrevocable ^nd no future
power of attorney executed by the Trustor shall Impair in any
way the powers herein granted so long as this Deed of Trust
shall be In force.
All renewals of policies of Insurance or other Insurance
contracts on the Property, Including construction activities,
shall be for a term agreed to by the Beneficiary. In the event
the Trustor shall not provide and maintain insurance coverage
during the term hereof as required hereby, the Beneficiary may
secure at Trustor's expense necessary and appropriate insurance
coverage for the required term and any extensions thereof.
In the event the Trustor or any subsequent owner or
purchaser of the Property, improvements or premises above
described shall desire to substitute for a then existing policy
of Insurance, a policy of Insurance issued by another insurance
carrier, the Beneficiary will be entitled to charge and collect
from the Trustor a reasonable substitution fee for
each
substitution in an amount not to exceed One Hundred Dollars
($100.00) to compensate the Beneficiary for additional clerical
and record keeping services occasioned by such substitution.
Said fee shall be payable on demand, and if not so paid, shall
become part of the Indebtedness due from Trustor and payment
thereof will be and Is hereby secured by this Deed of Trust.
All substituted policies of Insurance or other insurance
contracts shall be 1n such amount, in such forms and shall be
Issued by such Insurance carriers or other, as may be approved
by Beneficiary.
8

•
Appearance in Proceedings Affecting Security.
To
appear in and defend Tny action or proceeolng purporting to
affect the security hereof or the rights or powers
of
Beneficiary or Trustee; and to pay all costs and expenses,
Including costs of evidence of title ind attorney's fees in a
reasonable sum, 1n any action or proceeding, including any
proceeding Instituted by or against Trustor under the
Bankruptcy Reform Act of 1978, as amended, 1n which Beneficiary
may appear.
9. Payments Protecting Against H e n s . To pay or cause to
w
be paid before delinquent all taxes and assessments affecting
S
the Property
(Including assessments on appurtenant water stock
J,
and/or rights and costs, Interest and penalties thereon); and
M
all encumbrances, charges and H e n s , with Interest and
f$
penalties, on said Property
or any part thereof, which appear
^
to be or are prior or superior to the H e n created by this Deed K
of Trust. It Is understood and agreed that Trustor shall have *•£
the right to contest 1n good faith the validity, amount and £3
enforceability of any such encumbrance, charge or H e n , and to co

2345A
2-7-6

post a bond or other security, as the Beneficiary may
reasonably require, to protect the interest of the Beneficiary
in the Property and any building or Improvement thereon.
10, Taxes and Insurance Budget Payments. In addition to
the payments as provided in the Promissory Note, agrees to pay
to the Beneficiary monthly budget payments in an amount equal
to one-twelfth (1/12) of the annual real property taxes on the
real property
and improvements described in this Deed of Trust
and with respect thereto the Trustor further acknowledges and
agrees that said taxes may be estimated by the Beneficiary.
Trustor further agrees that upon receipt of written reouest of
the Beneficiary to do so, it shall pay to Beneficiary monthly
budget payments in an amount equal to one-twelfth (l/12th) of
the annual casualty Insurance premiums on the real property and
Improvements described in this Deed of Trust. In the event the
Trustor 1s 1n default under the Promissory Mote, this Deed of
Trust or the other Loan Documents, the Beneficiary may at any
time, without notice, apply said budget payments to the payment
of any sums due under the terms of this Deed of Trust and the
Promissory Mote secured hereby or either of them. Trustor's
failure to pay said budget payments shall constitute a default
under this Deed of Trust. If the amount of said funds held by
Beneficiary shall be insufficient
to pay taxes and assessments
(and, If required by the Beneficiary, Insurance premiums) as
they fall due, Trustor shall pay to Beneficiary any amounts
necessary to make up the deficiency
immediately following
receipt of notice of such deficiency which shall be mailed by
Beneficiary to Trustor as hereinafter set forth in paragraph
B.11.
Upon payment in full of all sums secured by this Deed of
Trust, Beneficiary shall promptly refund to Trustor any funds
held pursuant to this paragraph by Beneficiary.
If, after the date of this Deed of Trust, any law 1s passed
Imposing upon the Trustee or Beneficiary hereof any tax or
assessment upon the Promissory Note or Deed of Trust or any
other Instrument given by the Trustor to secure the repayment
of the indebtedness evidenced by the Promissory Note, or any
liability to pay any part of the tax aqalnst the Property, or
changing in any way the laws for taxation of Deeds of Trust or
debts secured thereby, the Trustor shall Immediately reimburse
the Trustee and/or Beneficiary for the amount of such taxes or
assessments.
In the event said taxation 1s Imposed and the
Beneficiary does not waive the requirement for reimbursement,
then in that event, the Trustor shall have the right during
said period of taxation to prepay
the then outstanding
principal balance plus accrued interest under the Promissory
Mote without any additional charge or other penalty.
11.
Trustee's and Attorney's Fees. To pay all costs,
expenses TF3 fees, including costs arTd reasonable attorneys
fees
Incurred in any proceeding Instituted by or against
Trustor under the Bankruptcy Reform Act of 1978, as amended,
which are 1n any way related to, or which are in any way
Incurred in connection with this Deed of Trust, the obliqatlons
secured
hereby,
or
the
enforcement
or
protection
of
Beneficiary's or Trustee's rights and Interests hereunder,
including Trustee's and reasonable attorney's fees (together
with cos'ts as shall be permitted by law) as follows: (a) 1n
the event Beneficiary's rights are enforced or in any way
protected through the services of an attorney, but not in
conjunction
with
acceleration
of
the maturity
of the
obligations secured hereby, attorney's fees actually Incurred;
(b) in the event Beneficiary accelerates the maturity of the
obligations secured hereby and thereafter reinstatement occurs,
Trustee's and attorney's fees actually incurred; (c) in the
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event a sale of the Prooerty is effected by Trustee pursuant to
the Power of Sale available hereunder, such Trustee's and
attorney's fees as are actually Incurred; (d) in the event an
action is commenced to obtain judgment for a deficiency
remaining after the exercise of the Power of Sale, or the
foreclosure hereof as a mortgage if permitted by law,
attorney's fees as determined and awarded by a court of
competent Jurisdiction; and (e)
in the event a decree of
foreclosure is entered 1n proceedings to foreclose this Oeed of
Trust as a mortgage, attorney's fees as are determined and
awarded by a court of competent jurisdiction.
12. Repayment of Advances. To pay immediately and upon
demand all sums expended by Beneficiary or Trustee pursuant to
the provisions hereof, with interest from date of expenditure
at the rate of the higher of eighteen and one-half percent
(18.505) per annum or three (3) points (on a scale of 1001)
above the prime rate of interest then charged by First
Wisconsin
National
Bank of Milwaukee, as published and
announced from time to time by First Wisconsin National Bank of
Milwaukee.
13. Beneficiary's Performance 1n Trustor's Stead. Should
Trustor fTTT to ma ice tny payment or do any act herein provided,
then Beneficiary or Trustee, but without obligation so to do
and without notice to or demand upon Trustor and without
releasing Trustor from any obligation hereof, may: (a) make or
do the same 1n such manner and to such extent as either may
deem necessary to protect the security hereof (Beneficiary or
Trustee being authorized to enter upon said Property
for such
purposes); (b) appear 1n and defend any action or proceeding
purporting to affect the security hereof or the right or powers
of Beneficiary or Trustee; pay, purchase, contest or compromise
any encumbrance, charge or lien which in the judgment of either
appears to be prior or superior hereto; and, (c) in exercising
any such power, or in enforcing this Oeed of Trust by judicial
foreclosure, pay necessary expenses, employ counsel and pay
attorney's fees, Including costs and reasonable attorneys fees
Incurred in any proceeding Instituted by or against Trustor
under the Bankruptcy Reform Act of 1978, as amended.
14. late Charge and Events of Oefault. In the event: (1)
any Installment provided for under the Promissory Note Is not
paid in full within ten (10) days after its scheduled due date
or the principal balance is not paid in full and when due; or
(ii)
the Trustor defaults in the performance of any covenant or
promise (other than Trustor's promise to pay the installment
payments and the principal balance provided for under the
Promissory Mote) contained herein or in any Instrument given to
secure the payment of the obligations evidenced by the
Promissory Note and does not cure such default within thirty
(30) days of receipt by the Trustor of written notice from the
Beneficiary of such default; or (111) a petition is filed
seeking that the Trustor or any Guarantor be adjudged a
bankrupt, and such petition is not dismissed within forty-five
(45) days after the filing of the petition; or (1v) the Trustor
or any Guarantor makes a general assignment for the benefit of
creditors under state or federal law; or (v) the Trustor or any
Guarantor suffers the appointment of a receiver under State or
Federal law; or (v1) the Trustor or any Guarantor becomes
Insolvent; or (v11) the voting control of the undersigned
(i.e., 50% or more of the Interest in the profits and losses of
the undersigned) is changed without the prior written consent
of the Beneficiary; then, 1n any of such events, the entire
remaining unpaid balance of both principal and interest owing
hereunder and under the Promissory Note (including prepayment
penalties described in the Promissory Note) shall, at the
option of the Beneficiary and without notice or demand, become
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immediately due and payable. Thereafter, until the Trustor
cures any event of default to the satisfaction of the
Beneficiary, said unpaid balance, including accrued interest,
shall, until paid and both before and after judgment, earn
Interest at the rate of the higher of eighteen and one-half
percent (18-1/2*) per annum or three (3) percentage points (on
a scale of 100X) above the prime rate of Interest then charged
by First Wisconsin Rational Bank of Milwaukee, as published and
announced from time to time by First Wisconsin National Bank of
Milwaukee. The acceptance of any installment or payment after
the occurrence of a default or event giving rise to the right
of acceleration provided for 1n this paragraph shall not
constitute a waiver of such right of acceleration with respect
to any future default or event.
15,

Annual Financial Statements*

(a) Trustor shall maintain full, complete and correct
books and records showing in detail the earnings and expenses
of the Property, until the Indebtedness evidenced by the
Promissory Note has been paid in full, and will per»1t
Beneficiary and its representatives to examine said books and
records, and all supporting vouchers and data, including the
current rent roll, 1f any, during normal business hours and
from time to time upon request by Beneficiary.
(b)
Trustor, at Trustor's sole cost and expense,
shall deliver to Beneficiary within one hundred and twenty
(120) days after the expiration of each fiscal year of Trustor,
a balance sheet of Trustor and a statement of annual income and
expenses with respect to the Property prepared and In a form
satisfactory to Beneficiary. Said statement of annual income
and expenses shall be in such detail as the Beneficiary shall
reasonably require. In addition, In the event Trustor Is 1n
default hereunder, or under the Promissory Note or any of the
other Loan Documents, Trustor shall, within said one hundred
and twenty (120) day period, deliver to Beneficiary a current
rent roll and statement of gross rental income and other
Income. Trustor also shall, within said one hundred and twenty
(120) day period, when and as applicable, deliver to
Beneficiary a statement of real estate taxes due and paid, a
statement of insurance, a statement of operating expenses,
copies of federal income tax returns, including depreciation
schedules, all with respect to the Property, and all certified
as to accuracy by Trustor. In the event such statements are
not prepared in a usual and customary form and in accordance
with generally accepted accounting principles and otherwise
reasonably acceptable to the Beneficiary, the Beneficiary shall
have the right to audit the respective books and records of the
Trustor related to the Property or cause the same to be audited
at the sole cost and expense of the Trustor. Such costs shall
be immediately due and payable to Beneficiary and, until paid,
shall become a part of the Indebtedness due from Trustor and
payment thereof shall be secured by this Deed of Trust.
16>
Inspection. Beneficiary and Trustee shall have the
right, upon reasonable notice, at all reasonable times to
Inspect the Property until the indebtedness evidenced by the
Promissory Note has been fully paid.

8.

TRUSTOR AND TRUSTEE MUTUALLY AGREE THAT:

1.
Application of Awards and Proceeds.
Any award of
damage in connection with any condemnation or appropriation for
public use of or injury to said Property or any part thereof to
the extent of the outstanding principal balance and accrued and
unpaid interest owing to the Beneficiary by or from the Trustor
is hereby assigned to and shall be paid to Beneficiary who may
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reasonably apply or release such moneys received by It in the
same manner, with the same effect and without the Imposition of
any additional charge or prepayment penalty, as above provided
for disposition of proceeds of fire
and other Insurance.
Trustor agrees to execute and deliver to Beneficiary such
further assignments of such compensation, awards, damages,
rights of action, proceeds or other payments as Beneficiary may
from time to time require.
2. late or Insufficient Payments. By accepting payments
of any sum secured hereoy arter its due date, Beneficiary does
not waive Its right to require prompt payment when due of all
other sums so secured. If Beneficiary receives or obtains any
sum secured hereby which is less than the entire amount then
due under said Promissory Mote or under this Deed of Trust,
Beneficiary shall, notwithstanding any Instructions which may
be given by Trustor, have the right to apply such payment.
Installment, or sum, or any part thereof, to such of the Items
or obligations then due as Beneficiary may in Its sole
discretion determine.. .
3.
Assignment of Rents, lg*se Agreements, Income and
HanaoemenTI As additional security for ihe obligations secured
hereoy, Trustor hereby assigns to Beneficiary, during the term
of this Deed of Trust, all of Trustor's right, title and
Interest in and to any lease or rental agreement entered Into
between the Trustor and any lessee, sub-lessee or tenant of all
or any portion of the Property together with all rents, Issues,
royalties, Income, and profits of and from the Property. Until
Trustor defaults in the payment of any Indebtedness secured
hereby or in the performance of any agreement hereunder,
Trustor shall have the right to manage the Property and to
collect and use all such contract payments, lease payments,
deposits, rents, Issues, royalties, Income and profits earned
prior to default. Upon any such default, Trustor's right to
manage the Property
and to collect or use any of such proceeds
shall cease and Beneficiary shall have the right, with or
without taking possession of the Property, and either 1n
person, by agent, or through a court-appointed
receiver
(Trustor hereby consenting to the appointment of Beneficiary as
such receiver), to assume management of the Property and to sue
for or otherwise collect all such contract payments, lease
payments, deposits, rents, Issues, royalties, Income, and
profits, Including those past due and unpaid. Any sums so
collected shall, after the deduction of all costs and expenses
of operation and collection (regardless of the particular
nature thereof and whether Incurred with or without suit or
before or after judgment), Including attorney's fees, be
applied toward the payment of the obligations secured hereby.
Such right of management and of collection and use of such
proceeds by Beneficiary shall obtain both before and after the
Initiation of proceedings preparatory to exercise of the Power
of Sale available hereunder or, 1f this Instrument 1s
foreclosed
as a mortgage, both before and after
such
foreclosure
and throughout any period of redemption.
The
rights granted under this paragraph shall In no way be
dependent upon, and shall apply without regard to, whether the
Property Is 1n danger of being lost, removed, or materially
Injured, or whether the Property or any other security 1s
adequate to discharge the obligations secured by this Deed of
Trust. Beneficiary's failure or discontinuance at any time to
manage the Property and to collect any of such proceeds shall
not in any manner affect the right, power, and authority of
Beneficiary thereafter to collect the same. Nothing contained
herein, nor Beneficiary's exercise of Its right to manage the
Property and to collect such proceeds hereunder, shall be, or
be construed to be, an affirmation by Beneficiary or Trustee of
any tenancy, lease, option, or other Interest 1n the Property,
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or an assumption of liability under, or a subordination of the
H e n or charge of this Deed of Trust to, any tenancy, lease,
option, or other Interest in. the Property,
All lessees,
sub-lessees, tenants and other persons having any obligation to
make any payment in connection with the Property or any portion
thereof are hereby authorized and directed to pay the lease
payments, deposits, rents, Issues, royalties, Income, * and
profits payable by them with respect to the Property, or any
part thereof, directly to Beneficiary upon the demand * of
Beneficiary, and Trustor agrees to so notify each such lessee
and tenant at Beneficiary's request. Beneficiary's receipt of
lease payments, deposits, rents, Issues, royalties, Income, and
profits shall be a good and sufficient discharge of the
obligation of the lessee, tenant or other person concerned to
make the payment connected with the amount so received by
Beneficiary.
Trustor shall execute and deliver to Beneficiary 1n form
and
substance
satisfactory
to
Beneficiary's
counsel,
assignments of all future rents, profits and leases, Including
all deposits made by the obligors thereunder, as collateral and
security and the Interest therein as to all payments, deposits,
Income, rents or management of the Property, the right of
Beneficiary under such assignments to be exercisable In the
event of Trustor's default under the terms of the Promissory
Note and this Deed of Trust, Except 1n the ordinary course of
Its leasing business, the Trustor shall not cancel, surrender
or terminate any of said agreements or leases, or exercise any
option which might lead to such termination or change, alter or
modify them or consent to the release of any party liable
thereunder or to the assignment of the purchaser's or lessees'
interest
therein without
the prior written
consent of
Beneficiary in each such case. The Trustor shall execute and
cause to be executed by any lessees or tenants of or on the
Property and deliver to the Beneficiary a certification,
estoppel letter or such other acceptance of the Property and/or
the improvements therein by each such lessee or tenant as the
Beneficiary may reasonably reauire. All such certifications,
estoppel letters and acceptances shall be 1n a form and
substance satisfactory to Beneficiary's counsel.
*•
Accel eration, Time 1s the essence hereof. Upon the
occurrenci of any default hereunder or under any instrument
securing the repayment of said Promissory Note and the
indebtedness evidenced thereby and the failure by the Trustor
to cure such default in accordance with, and within the time
limitations set forth in, the terms and provisions hereof, all
sums secured hereby shall, at the option of Beneficiary and
without notice or demand, immediately become due and payable
and Beneficiary may either:
(a) cause the Trustee to
accomplish any necessary prerequisites ^nd to sell the Property
at public auction to the highest bidder; or (b) proceed to
foreclose this Deed of Trust 1n the manner provided by law for
the foreclosure of mortgages covering real property.
All
procedural matters relating to exercise of the power of sale
available under this Deed of Trust shall be governed by the
statutory law which 1s in effect at the time said power is
exercised.
5. Trustee's Sale. Any person, Including Trustor, Trustee
and Beneficiary, may bid and purchase at the Trustee's sale.
Upon receipt of payment, Trustee shall execute and deliver its
deed to the purchaser. The Trustee's deed may contain recitals
of compliance with any requirements of applicable law relating
to exercise of the power of sale or to the sale. Such recitals
shall constitute conclusive evidence of such compliance in
favor of bona fide purchasers and encumbrancers for value and
prima f a d e evidence thereof 1n favor of all other persons.
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The Trustee's deed shall operate to convey to the grantee, not
subject to any right of redemption, the Trustee's title and all
right, title, Interest and claim of Trustor, of Trustor's
successors in Interest, and of all persons claiming by, through
or under them, in and to that part of the Property sold,
Including any and all right, title, Interest or claim in and to
such part of the Property which may have been acaulred by
Trustor or Its successors 1n Interest subsequent to the
execution of this Deed of Trust,
Trustee shall apply the
proceeds of sale toward payment of the following, and 1n the
order Indicated:
(a) all costs and expenses Incurred
in
connection with exercise of the power of sale or with the sale.
Including appraisal reports, surveys, deposition costs and
expenses, witness
fees, costs of notices, posting
and
publication, Trustee's, sheriff's constable's and attorney's
fees and the cost of any evidence of title procured 1n
connection with the sale; (b) each sum the payment of which 1s
secured by this Deed of Trust, together with accrued Interest
thereon at the applicable rate stated In said Promissory Note
or herein; and (c) the balance, if any, to those entitled
thereto, or at Trustee's discretion, such remainder may be
deposited with the county clerk or similar official of the
county 1n which the sale takes place. If a deficiency remains
as determined by law after proper application of the proceeds
of sale of the Property, Trustor shall, Immediately after
determination
of
the amount thereof, pay the same to
Beneficiary. Beneficiary may, within the time provided by law,
commence an action to recover such deficiency and Interest
thereon if and as provided by law.
6. Foreclosure as Mortgage. In any proceeding brought to
foreclose this Deed of Trust as a mortgage under either Title
78 Chapter 37 of the Utah Code Annotated of 1953, as amended,
or Title 57, Chapter 1, Section 23 of the Utah Code Annotated
of 1953, as amended, Beneficiary shall be entitled to recover
all costs and expenses (whether incurred prior to or during
such proceeding) incident to the realization of its rights
hereunder, Including those costs, expenses, charges and fees,
including court costs and attorney's fees, set forth in
Paragraph A. 11 above.
Trustor expressly understands and
agrees that among the remedies available to the Beneficiary
hereunder is included the right to foreclose this Deed of Trust
as a mortgage under either Title 78, Chapter 37 of the Utah
Code Annotated of 1953, as amended, or Title 57, Chapter 1,
Section 23 of the Utah Code Annotated of 1953, as amended, and
that If the Trustor elects to foreclose this Deed of Trust as a
mortgage under Title 78, Chapter 37 of the Utah Code Annotated
of 1953, as amended, rather than Title 57, Chapter 1, Section
23 of the Utah Code Annotated of 1953, as amended, the Trustor
shall have no right, and hereby waives any such right, to cure
any such default or otherwise reinstate this Deed of Trust by
bringlnq the payments and other obligations of the Trustor to
the Beneficiary hereunder and under the Promissory Note
current. Trustor hereby waives any right 1t or Its successors
1n Interest may have 1n the event of the entry of a decree of
foreclosure to obtain a partial release of the Property
from
the H e n of this Deed of Trust by paying less than the entire
amount then secured hereby.
7.
limitations
on
Transferability,
Alienation
or
Encumbrandnq and Fees, ro induce Beneficiary to make tne toan
secured by this Deed of Trust and as an integral part of said
loan transaction, Trustor agrees that, except for leasing all
or a portion of the Property in the ordinary course of
Trustor's trade or business, in the event Trustor, without the
prior written consent of Beneficiary, sells, contracts to sell,
transfers, assigns, conveys, or otherwise alienates or further
encumbers or hypothecates all or any portion of the estate
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covered by this Deed of Trust or any interest therein, whether
voluntarily, involuntarily, or by operation of law, then the
same shall constitute an event of default and Beneficiary may,
at Beneficiary's sole option, without notice or demand,
accelerate the maturity of all the obligations of Trustor under
the Promissory Mote, this Deed of Trust and any other
Instrument given to secure the payment and performance of the
obligations evidenced by the Promissory Mote, demand the
Immediate payment and performance
of said obligations in full,
and exercise any and all available remedies to collect the
entire
indebtedness
owed
to
Beneficiary
by
Trustor.
Beneficiary's consent to one or more of such transactions 1f
given, shall not be deemed to be a future or successive
transaction, whether or not such subsequent transaction is of a
similar type and whether or not it involves Trustor or a
successor in Interest to Trustor,
Except for leasing all or a portion of the Property in the
ordinary course of business, each time all or any portion of*
the Trustor's ownership of the Property is transferred, the
Beneficiary may, as a condition to its consent and to
compensate it for additional clerical and record keeping
services occasioned by such transfer, charge and collect from
Trustor upon demand a reasonable processing fee for each such
transfer.
In the event the Beneficiary consents and agrees to the
sale, transfer, assignment or conveyance of the Property and
elects to accept any such assignee or transferee
as an
additional obligor under the Promissory Note, this Deed of
Trust and the other loan Documents, and such assignee or
transferee expressly assumes all of the obligations and
responsibilities of the Trustor under the Promissory Note, this
Deed of Trust and the other Loan Documents, Trustor shall also
pay Beneficiary a loan assumption fee in an amount equal to one
percent (15) of the then existing outstanding principal balance
plus
accrued
interest
on
the
Promissory
Mote.
The
above-described processing fee and loan assumption fee shall be
payable by the Trustor to the Beneficiary on demand, and if not
paid shall become a part of the indebtedness due from Trustor
and payment thereof shall be secured by this Deed of Trust.
In the event of the occurrence of one or more of the
transactions hereinabove described and unless otherwise agreed
in writlnq between the Trustor and the Beneficiary, the Trustor
shall not be released from the Trustor's obligations to the
Beneficiary hereunder and the Trustor shall remain jointly and
severally liable to the Beneficiary for all obligations of the
Trustor under said Promissory Note, this Deed of Trust and any
other instrument given to secure the payment and performance of
the obligations evidenced by the Promissory Note.
8. Substitution of Trustee. Beneficiary, at its election
and on successive occasions, and upon written notice . to
Trustor, may substitute a Trustee or Trustees to act hereunder
as provided for by applicable law.
Such new Trustee or
Trustees shall succeed to all powers, duties, authority and
title of the Trustee named herein and of any successor Trustee.
9.
loan Documents.
This Deed of Trust Is executed
simultaneously wTTfi F " Promissory Note, security agreement,
financing statements, an assignment of rents, profits and
leases as collateral and security, and other documents deemed
necessary
by
Beneficiary
to
secure
its
Interests
in
consideration of granting and making the loan evidenced
thereby. All of said documents are hereby referred
to as the
"loan Documents 8 . In the event that provisions of this Deed of
Trust are found to be inconsistent with the provisions of any
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of the Loan Documents, the terns of this Deed of Trust shall be
controll1ng.
10.
No Waiver of Rights by Collection of Proceeds. The
entering upon Tnd taking possession of the Property or the
collection
of lease
payments,
deposits, rents,
issues,
royalties,
Income, profits, proceeds of firt
and other
Insurance policies, or compensation or awards for any talcing or
damaging of the Property, or the application or release thereof
as aforesaid, shall not cure or waive any default or notice of
default hereunder, shall not Invalidate any act done pursuant
to such notice of default, and shall not operate to postpone or
suspend the obligation to make, or have the effect of altering
the amount of, the regularly scheduled installments or payments
of Interest or principal provided for in the Promissory Note,
the repayment of which 1s secured hereby. In the event of
receipt by the Beneficiary of substantial Insurance proceeds or
awards 1n condemnation (I.e., proceeds or awards 1n excess of
One Hundred Thousand Dollars ($100,000.00)), the regularly
scheduled Installments or payments of Interest and principal
provided for in the Promissory Note shall be reduced and
adjusted to reflect the then existing outstanding principal
balance of the Promissory Note, and shall be amortized over a
period of time equal to thirty (30) years less the number of
full loan years completed as of the date of actual receipt by
the Beneficiary of any such substantial Insurance proceeds or
awards in condemnation.
11. Notice of Default and Other Notices. A copy of any
notice of default and a copy of any notice of sale hereunder be
mailed to the Trustor at the address for Trustor set forth at
the beglnnlnq of this Instrument.
Except for any notice
reaulred under applicable law to be given 1n any other manner,
any notice to Trustor provided for 1n this Deed of Trust shall
be given by mailing such notice by Registered or Certified mall
addressed to the Trustor at the address hereinafter set forth,
or such other address as Trustor may designate by notice 1n
writing to Beneficiary.
Any notice to Beneficiary shall be
alven by Registered or Certified mall at Beneficiary's address
as set forth below, or any other address as Beneficiary may
designate by written notice to the Trustor.
Any notice
provided for 1n this Deed of Trust shall be deemed to have been
given to Trustor or to Beneficiary three (3) days following the
mailing as provided above or at the time of actual receipt
thereof, 1f earlier. Any notice provided for herein shall be
mailed to the Trustor or the Beneficiary, as the case may be,
as follows:
IF TO TRUSTOR, TO:
JUDGE BUILDING ASSOCIATES
a Utah limited partnership
#8 East Broadway, Suite 413
Salt Lake City, Utah 84111
WITH A COPY TO:
HAROLO J. HILL
8931 Tracy Circle
Sandy, Utah 84092
IF TO BENEFICIARY, TO:
REPUBLIC SAYINGS AND LOAN ASSOCIATION OF WISCONSIN

Attn:

a Wisconsin corporation
8200 West Brown Deer Road
Milwaukee, Wisconsin 53223
Larry J. Bister, Senior Y1ce President - Lending
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WITH A COPY TO:
SESSIONS & MOORE
505 East 200 South, Suite 400
Salt Lake C i t y , Utah 84102
Attn: Robert C. Woodcock
12.
Rights Cumulative and Not Waived.
The rights and
remedies accorded Dy this Deed of Trust shall be in addition
to,
and not in substitution o f , any rights or remedies
available under now existing or hereafter arising applicable
law.
All rights and remedies provided for in this Deed of
Trust or afforded by law or equity are distinct and cumulative
and
may
be
exercised
concurrently,
Independently,
or
successively. The f a i l u r e on the part of Beneficiary or Trustee
to promptly enforce any right hereunder shall not operate as a
waiver of such r i g h t and the waiver of any default shall not
constitute a waiver of any subsequent or other default.
13.
Severability.
In the event that any provision of this
Deed of Trust 1s held to be I n v a l i d , the remaining provisions
hereof shall not be affected thereby.
14.
Interpretation.
This Trust Deed shall be binding upon
and shall Inure to the benefit of the respective grantees,
transferees,
heirs,
devisees,
personal
representatives,
successors, and assigns of the parties hereto.
The term
"Beneficiary" as used herein shall mean the owner and holder,
including any pledgee, of the obligations secured hereby.
Whenever the context so requires, the singular shall include
the p l u r a l , the plural shall Include the singular, the whole
shall Include any part thereof and any gender shall Include a l l
other genders.
In the event there is more than one Trustor
hereunder, the l i a b i l i t y of each shall be Joint and several.
The I n v a l i d i t y or unenforceability of any portion or provision
of this Deed of Trust shall in no way affect the v a l i d i t y or
enforceability of the remainder hereof.
This Instrument shall
be governed by and construed In accordance with the laws of the
State of Utah.
!5.
Commercially Reasonable Manner.
The Trustor and the
Beneficiary understand and agree that in dealing with matters
incident and r e l a t i n g to the transactions governed by this Deed
of Trust, each of them shall at a l l times act in a commercially
reasonable manner,
influenced and guided 1n part by the
standards and guideMnes
employed by them when dealing with
t h i r d parties in similar facts and circumstances.
IN WITNESS WHEREOF, the parties hereto have executed this
Deed of Trust With Assignment of Rents and Leases as of the day
and year f i r s t above w r i t t e n .
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BENEFICIARY:
REPUBLIC SAVINGS AND LOAN ASSOCIATION
OF WISCONSIN,
a W1sfcojis1?v corporation

Hl^ltK

^

or Y1ce President - Lending
* * *
STATE OF UTAH

)
) ss.
COUNTY OF SALT LAKE)

On.this 6th day of March, 1986, personally appeared before.
me HAROLD J . HILL and J . MICHAEL MARTIN, who being by'me f i r s t
duly sworn, did say they ai*e the sole General Partners of JUDGE
BUILDING ASSOCIATES, a Utah limited partnership, and t h a t ; the
foregoing Instrument was signed in behalf of said Partnership
by "authority of the unanimous consent of the General Partners,
dnd.-iUid. 'HAROLD J . HILL and J . MICHAEL MARTIN acknowledged to
.me that'-s-al'dAartnershlp executed the same.
i

'ii-

; - i

My Commission

STATE OF UTAH

Expires:

)
)

SS.

COUNTY OF SALT LAKE)
On this 6th day of March, 1986, personally appeared before
me LARRY J . BISTER, who being by me f i r s t duly sworn, did say
that he 1s the Senior Y1ce President - Lending of REPUBLIC
SAYINGS AND LOAN ASSOCIATION OF WISCONSIN, a Wisconsin
corporation, and that the foregoing Instrument was signed on
behalf of said corporation by authority of I t s Bylaws or a
resolution of I t s Board of Directors, anjLsald LARRY J . BISTER
further acknowledged to me that saljjL^ffSTtfTO^atSJon executed the
same.

My Commission

Expires:
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ADDENDUM NO. 2

JUDGE BUILDING
OFFICE LEASE

13

, T n i s Office Lease (the "Lease") is made this ^th day of
Q<=-U^Ji Notie^^-.
1990, by and between Judge Building Associates
(the "Lessor") and Martineau & Company, Certified Public
Accountants
(the "Lessee").
1.

FUNDAMENTAL LEASE PROVISIONS
f 8 East Broadway
Salt Lake City, UT 84111
5th
Floor, Suite No.SOD
(b) Agreed Square Footage to outside walls.
(a)

Location of Premises:

Premises:

4006 Rentable Souare Feet
See Addendum No 1.

(c)

Term:

Three (3) years with Two (2)
Options To Renew See Addendum
No. 2

(d)

Commencement Date:

December 1, 1990

(e)

Termination Date:

November 30. 1993

(f)

Initial Rent: Twenty Six Thousand Four Hundred
Dollars
f$?6f40n) per year payable at Two Thousand
Two Hundred Dollars ($2,200) per month. See Exhibit C.

(g)

CPI Adjustment to be made effective as of December
of each year (Paragraph 6).

(h)

Security Deposit:
N/A
($ 00
).
(Does not include advance rental for the first full
calendar month) (Paragraph 32).

1

(i) Addresses for Notice:
LESSOR:

LESSEE:

Judge Building Associate
c/o Hill Real Estate, Inc.
#8 East Broadway, Suite 720
Salt Lake City, UT 84111
Phone: (801) 531-7770

Martineau & Company
Q A]\
#8 East Broadway. Suite 50D T J L J
Lake Citv. Ut 84111
-ffr^
Salt Lake
Phone:

(801)

364-0700
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RENTAL ADJUSTMENT

See Paragraph 6 in Rider No. 1 to this lease.
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7.

RESTRICTIONS ON USE

(a) Lessee shall not do or permit, anything to be done in or
about the Premises nor bring or keep anything therein which in
any way increase the existing rate of, or adversely affect, any
fire or other insurance covering the Building.
(b) Lessee shall not do or permit anything to be done in or •
about the Premises which will in any way obstruct or interfere
with the rights of other tenants or occupants of the Building or
injure or annoy any of them, nor shall Lessee permit the Premises
to be used for any immoral or unlawful purpose. Lessee shall
keep the Premises free of loud music, vibrations, odors, or other
nuisances which are objectionable to Lessor, other occupants of
the Building or other occupants of adjacent buildings.
(c) Lessee shall not overload the floors nor permit or
allow any waste, abuse, or destructive use of the Premises to
occur.
(d) The plumbing facilities within the Building shall not
be used by Lessee for any other purpose than that for which they
are constructed, and no foreign substance of any kind shall be
thrown therein. The expense of any breakage, stoppage or damage
to such plumbing lines resulting from a violation of this
provision shall be borne by Lessee.
(e) Without the prior consent of Lessor, no portion of the
Building or the Common Areas shall be used to distribute handbills, circulars, or other political, charitable or similar
material or to seek members for any organization, or to solicit
contributions, or for any demonstration or other conduct which
may tend to interfere with or impede the normal use of the Common
Areas by Lessor or other tenants, or their respective employees,
customers and invitees.
(f) Lessee shall not, without Lessor's prior written
consent, (i) make any changes to the exterior of the Premises or
Common Areas, nor (ii) install any exterior lighting, canopies or
awning, or any exterior decorations or paintings, nor (iii)
install any sign, window or door lettering, placards, decorations
or advertisement of any type which can be viewed from the
exterior of Premises, nor (iv) place any object near exterior
windows and doors which may appear unsightly from outside of the
Premises. All signs, awnings, canopies, decorations, lettering
or other items approved by Lessor and installed by Lessee shall
be kept in good repair and in proper operating condition at all
times, shall be removed at the termination of the Lease and any
damage caused by such items or their removal shall be repaired at
Lessee's expense. Any items installed or maintained in violation
of this subparagraph may be promptly removed by Lessor at
Lessee's expense. Use of the roof on the Building is reserved to
Lessor.

(g) Lessee shall not alter any lock nor install any new or
additional locks or any bolts on any door of the Premises,
(h) Safes and any other heavy equipment or objects shall be
located within the Premises only with prior consent from Lessor
and only in those areas on such supports as are designated by
Lessor.
(i) Lessee shall not install any telephone or other special
utility lines within the Premises without first obtaining
Lessor's consent. Lessor hereby consents to initial installation
of Lessee's owned telephone and computer sytems and to "pull the
wire" for Lessee's owned telephone and computer systems during
remodel.
(j) Lessee shall securely close and lock all doors and
windows in the Premises before leaving the Building each day and
shall insure that all water faucets and water apparatus and other
equipment within the Premises are shut off so as to prevent any
waste or damage.
(k) Lessee shall not install any vending machines within
the Premises or the interior Common Areas.
(1) Lessee shall not lay linoleum, tile, carpet or other
similar floor covering so that the same shall be affixed to the
floor of the Premises in any manner except as approved by
Lessor.
(m) Lessee shall not use the Premises in any way which will
violate any law, statute, ordinance or governmental rule or
regulation now in force or which may hereinafter be enacted or
promulgated.
8.

ALTERATIONS

Lessee shall not make or permit to be made any alterations,
additions or improvements to the Premises or any part thereof
without the written consent of Lessor. Any request for Lessor's
consent shall be accompanied by plans and specifications showing
in detail Lessee's proposed alterations, additions or improvements. Any alterations, additions or improvements to the
Premises made by Lessee, except for removable trade fixtures,
shall at once become a part of the realty and belong to Lessor.
Alterations, additions or improvements to the Premises by Lessee
shall be made at Lessee's sole cost and expense. Lessee shall
cause any permitted alterations, additions or improvements to be
constructed in a good and workmanlike manner free of any liens
for labor and materials and in strict accordance with the plans
and specifications approved by Lessor. Lessee agrees to
indemnify, hold Lessor harmless from and defend Lessor against
any loss, liability, injury, mechanic's, materialman's or other
liens resulting from such work, and shall cause any lien filed

9•

SURRENDER

Upon the expiration or termination, of this Lease, Lessee
shall surrender the Premises in the same condition as they were
in on the Commencement Date, reasonable wear and tear excepted.
Before surrendering the Premises, Lessee shall remove all of its
personal property and removable trade fixtures and shall repair
any damage caused by such property or the removal thereof and
shall leave the Premises in a clean and orderly condition. On or
prior to the expiration date of this Lease, Lessee shall
surrender to the Lessor all keys to the Premises and to the
Building and all keys to interior locks within the Premises.
10.

REPAIRS

Lessee shall repair, at its expense, any damage to the
Building or the Premises caused by, or resulting from, any act of
Lessee, its employees, agents, licensees or contractors. Lessee
shall also, at its sole cost and expense, maintain in good order,
condition and repair all wall, window and floor coverings, all
trade fixtures and all equipment and other personal property of
Lessee within the Premises.

12.

ASSIGNMENT AND SUBLETTING

Lessee shall not assign, transfer, mortgage, pledge,^
hypothecate or encumber this Lease, or any interest therein, and
shall not sublet the Premises or any part thereof, or any right
or privilege appurtenant thereto, or allow any person other than
the agents and employees of Lessee to occupy or use the Premises,
or any portion thereof, without the prior written consent of
Lessor. The consent by Lessor to any such transfer of interest
shall not operate as a waiver of the necessity to obtain such
consent to any subsequent transfer of interest. Any such^
assignment or subletting without such consent shall be void, and
shall, at the option of Lessor, terminate this Lease- Any
sublease or assignment consented to by Lessor shall in no way
relieve or release Lessee from liability hereunder or from any of
the terms, covenants and obligations required to be performed by
Lessee under this Lease13.

COMMON AREAS
(a) As used in this Lease, "Common Areas" means those areas

Lessor, Lessee and other tenants in the Building (and their
respective employees, agents and invitees) as may be designated
from time to time by Lessor. Common Areas include without
limitation public hallways, ground floor lobby, stairs, air
conditioning and fan rooms, janitorial closets, elevators, and
restrooms designated for common use.
(b) Lessee and its employees, agents and invitees, shall
have the nonexclusive right in common with Lessor and other
present and future tenants in the Building (and their respective
employees, agents and invitees) to use the Common Areas for
ingress, egress and convenience, and for such other uses as
Lessor may permit in writing, and for no other purposes. Lessor
shall have the right, through reasonable rules, regulations and
restrictive covenants promulgated by it, to control the use and
operation of the Common Areas, and such, if and when promulgated,
shall become a part of this Lease to the same extent as if set
forth herein.
(c) Lessor shall maintain and repair the Common Areas.
14.

CONDITION OF PREMISES

Lessor shall provide Lessee with the right to inspect the
premises for completion as per theWorkletter, final construction
drawings, and finish schedule. Lessee shall have five (5) days
following occupancy or delivery of possession of the premises,
whichever first occurs, to notify Lessor in writing setting forth
specifically any construction work which Lessor had agreed in
writing to cause to be performed within the Premises and which
through no fault or request of Lessee or its agents has been
omitted. Upon receipt of such written notice, Lessor shall cause
such specified omitted work to be completed. Failure by Lessee
to so notify Lessor within the time specified shall constitute
acceptance of the Premises by Lessee.
15 \
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(a) Lessor shall procure insurance coverage insuring Lessor
against loss of, or damage to, the Building by reason of fire and
other casualties. Such insurance shall be underwritten by a
responsible insurance company qualified to do business in the
State of Utah and shall be in the face amount equal to at least
80% of the insurable value of the Building, as determined by
Lessor. Such insurance shall cover loss or damage by fire, and
loss or damage arising out of the normal extended coverage perils
which are windstorm, hail, explosion, riot, riot attending a
strike, civil commotion, aircraft, vehicles and smoke. Lessor
shall also obtain extended coverage on the Building insuring
against loss or damage arising from vandalism and malicious
mischief within the Building. The proceeds of any such insurance
in case of loss of or damage to the Building, or to such boilers
and machinery shall be paid to Lessor to be applied on account of
the obligations of Lessor to repair and rebuild the Building
pursuant to this lease agreement. Any proceeds not required for
such purpose shall be the sole property of Lessor.
(b) Lessor and Lessee each agree to secure for themselves
and keep in force from and after the date Lessor shall deliver
possession of the Premises to Lessee and throughout the term of
this Lease, comprehensive general liability insurance coverage
against death, bodily or personal injury or property damage
occurring within the Building or the Common Areas. Such insurance as obtained by each party shall be in the combined single
limit amount of $1,000,000. Lessee's liability insurance coverage
shall include a personal injury endorsement covering such wrongful
acts as false arrest, false imprisonment, malicious prosecution,
libel and slander. Lessee shall also keep in force, at its sole
cost and expense, fire and extended coverage insurance and
insurance against water damage and against vandalism and
malicious mischief covering Lessee's improvements, trade
fixtures, furnishings, equipment and contents within the Premises
in the full replacement value thereof.
(c) Each of the parties hereby waives any rights it may have
against the other party on account of any loss or damage to its
property (including the Building, the contents of such, and
property located on the Common Areas) which arises from any risk
generally covered by fire and extended coverage insurance, whether
or not such party may have been negligent or at fault in causing
such loss or damage. Each of the parties shall obtain a clause or
endorsement-
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right of subrogation against the other party for loss covered by
such insurance.
17.

OPERATING EXPENSES.
See Paragraph 17 in Rider No. 1 to this Lease.

18.

SERVICES AND UTILITIES; PERSONAL PROPERTY TAXES
(a) Lessor shall not be liable for, and Lessee shall not be
entiled to, any abatement or reduction of rental by reason of,
Lessor's failure to furnish any of the services or utilities
herein described when such failure is caused by accidents,
breakage, repairs, lockouts, shortages, strikes or other labor
disturbance or dispute ot other cause beyond the reasonable
control of Lessor. Lessor shall not be liable under any
circumstances for injury to persons or damage to porperty araising
directly or indirectly out of Lessors failure to dtirnish any of
the utilities herein described.
(b) Janitorial service shall include daily vacuuming,
oridinary dusting and cleaning and the emptying of wastebaskets by
the janitor assigned to such work and shall not include moving or
polishing furniture, cleaning of carpets and rugs, exceDt spot
cleaning as requested (other than normal vacuuming), or*other
special services.
19.

HOLDING OVER

If, with Lessor's consent, Lessee holds possession of the
Premises after the term of this Lease, Lessee shall become a
tenant from month-to-month upon the terms herein specified at a
monthly rental equivalent to the then prevailing rental paid by
Lessee at the expiration of the term of this Lease. Rent shall
l n a d v a n c e o n th
t ?? v
e first day of each month. Lessor
snail have the right to increase or decrease the rent payable by
Lessee while Lessee is a holdover tenant at any time with respect
to any succeeding calendar month, provided that no such increase
or
decrease shall take effect except upon thirty (30) days prior
W r
i ^ e n n o t i c e b v Lessor. Lessee shall continue in possession
until such tenancy shall be terminated by either party giving the
other party thirty (30) days prior written notice of its election
to terminate.
20.

ENTRY BY LESSOR

Lessor and its authorized representatives shall have the
right to enter upon the Premises at all reasonable times during
normal business hours to inspect or exhibit the same to
prospective purchasers, mortgagees and tenants, and to make such
repairs, additions, alterations or improvements as Lessor may
reasonably deem desirable/ provided Lessor does not unreasonably
interfere with Lessee's business operations. Lessor shall be
take all material upon the Premises that may __
be
allowed to takeall
reasonably required to accomDlish the forenninn without- t-he same

constituting an actual or constructive eviction of Lessee and the
rents reserved herein shall not abate while any such work herein
described is in progress. Lessor shall have the right to enter at
any time to remove items in violation or to otherwise prevent
violations of Paragraph 7 of this Lease.
21.

DEFAULT

The occurrence of any of the following shall constitute a
material default and breach of this Lease by Lessee:
(a) Lessee fails to pay when due any rental or any other sum
required to be paid hereunder and such failure is not cured within
fifteen (15) days following the date when due.
(b) Lessee abandons or vacates the Premises or violates the
provisions dealing with Purpose or Assignment and Subletting.
(c) Lessee fails to observe and perform any other provision
of this Lease to be observed or performed by Lessee, where such
failure continues for fifteen (15) days after written notice is
given to Lessee; provided, however, that if the nature of such
default is such that the same cannot reasonably be cured within
such fifteen day period, Lessee shall not be deemed to be in
default if Lessee shall within such period commence such cure and
thereafter diligently prosecute the same to completion.
22.

REMEDIES

Upon the occurrence of any event of default described above,
Lessor shall have the option to take any or all of the following
action, without further notice or demand of any kind to Lessee, or
to any other person:
(a) Lessor may immediately re-enter and remove all persons
from the Premises, all without service of notice or resort to
legal process and without being deemed guilty of, or liable in,
trespass, forcible entry or damages resulting from such re-entry
and removal. No such re-entry or taking possession of the
Premises by Lessor shall be construed as an election on its part
to terminate this Lease unless a written notice of such intention
is given by Lessor to Lessee.
(b) Lessor may, and shall use it's best efforts to relet the
Premises or any portion thereof at any time or from time to time
and for such term or terms and upon such conditions and at such
rental as is reasonably prudent under the circumstances. If
Lessor relets the Premises, or any portion thereof, such reletting
shall not relieve Lessee of any obligation hereunder, except that
Lessor shall apply the rent or other proceeds actually collected
by it as a result of such reletting against the costs of removing
Lessee and reletting the Premises and against those sums due from
Lessee hereunder. Lessor shall not by any such reletting or any
other act be deemed to have accepted any surrender by Lessee of
the Premises, or any portion thereof, or to be deemed to have
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24.

EMINENT DOMAIN

norM'nn a i \ ? r a n y p a r t o f t h e Premises or all or a material
portion of the Common Areas shall be taken or appropriated by any

public or quasipublic authority under the power of eminent domain,
or transfer m lieu thereof, either party hereto shall have the
S-Zi 5* l t S °P t i o n ' t o terminate this Lease, and Lessor shall be
entitled to any award, or other payment made in connection
tnerewith, and Lessee shall have no claim against Lessor or the
condemning entity for the value of any unexpired term of this
Lease, if a part of the Premises shall be so taken or
appropriated and neither party hereto shall elect to terminate
red
? a S 8 ' t h e r e n t a l thereafter to be paid shall be equitably
25.

SALE BY LESSOR

•i^n

the event of a 8ale
the 8ame sha11

or conveyance by Lessor of the
° P e r a t e to release Lessor from any future
liability upon any of the covenants or conditions, express or
implied, herein contained in favor of Lessee, and in such event
Lessee agrees to look solely to the successor-in-interest of
Lessor for performance of such covenants and conditions. This
Lease shall not be affected by any such sale, and Lessee agrees to
recognize and attorn to Lessor's successor-in-interest as the
landlord hereunder.
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26.

ATTORNEY'S FEES

If any legal action is commenced to recover any rental under
this Lease; or for recovery of possession of the leased premises;
or on account of any breach of or to enforce any of the terms,
covenants, or conditions of this Lease by either of the parties
hereto, the prevailing party shall be entitled to recover from the
losing party all costs and a reasonable attorney's fee, the amount
or which shall be fixed by the court, and made part of any
judgement rendered.
27.

LESSEE'S CERTIFICATE

From time to time after the Commencement Date and when
requested by Lessor, Lessee shall execute and deliver to Lessor
within fifteen (15) days following such request a written
certificate ratifying this Lease; the terms thereof, and other
provisions usually found in such certificates.
28.

WAIVER

The waiver by Lessor of any term, covenant or condition
herein contained shall not be deemed to be a waiver of such term,
covenant or condition in the event of any subsequent breach of the
same or any other term, covenant or condition herein contained.
The subsequent acceptance of rent hereunder by Lessor shall not be
deemed to be a waiver of any preceding breach by Lessee of any
term, covenant, or condition of this Lease, other than the failure
or Lessee to pay the particular rental so accepted, regardless of
Lessor's knowledge of such preceding breach at the time of
acceptance of such rent.
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30.

NOTICES

INTERPRETATION
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(a) Lessee agrees that from time to time it shall, if so
requested by Lessor and if doing so will not materially and
adversely affect Lessee's economic interests under this Lease or
its use of the Premises, join with Lessor in amending the terms of
this Lease so as to meet the reasonable needs or requirements of
any lender who is considering furnishing, or who has furnished any
financing which is, or will be, secured by the Building and the
land underlying such.
(b) Lessee hereby subordinates its rights in this Lease to
the lien of any mortgage or deed of trust of lien or other
security interest resulting from any method of financing or
refinancing which encumbers or is intended to encumber the
Building or the land underlying such and to all advances subsequently made upon the strength of such security. So long as
Lessee is not in default under the terms of this Lease, however,
this Lease shall remain in full force and effect for the full term
hereof and shall not be terminated as a result of any foreclosure
(or transfer in lieu thereof) of such mortgage or other security
instrument to which Lessee has subordinated its rights pursuant to
this Subparagraph.
34.

QUIET POSSESSION

Lessee, upon paying the rents and observing and performing
all of the terms, covenants, and conditions on its part to be
performed hereunder, shall peaceably and quietly enjoy the
Premises for the term hereof.
35.

ENTIRE AGREEMENT

(a) This Lease and the attachments hereto constitute the
entire agreement between the parties. Any prior conversations or
writings are merged herein and are extinguished. No subsequent
amendment to this Lease shall be binding upon Lessor or Lessee
unless reduced to writing and signed.
(b) The invalidity or unenforceability of any provision
hereof shall not affect or impair any other provision of this
Lease,
36.

ACCORD AND SATISFACTION

No payment by Lessee or receipt by Lessor of an amount less
than that is due hereunder shall be deemed to be other than
payment toward or on account of the earliest portion of the amount
then due, nor shall any endorsement or statement on any check or
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RIDER NO. 1 TO OFFICE LEASE
6.

RENTAL ADJUSTMENT

(a) On the first anniversary of the Commencement Date and on
eacn anniversary of the Commencement Date thereafter which occurs
during the term of this Lease, the Initial Rent shall be increased
oy the percentage increase, if any, which has occurred in the
consumer Price Index between the Commencement Date and the
anniversary date then in question.
(b) The percentage increase in the Consumer Price Index and
tne resulting rental increase shall be determined as follows:
a n TT K
*** T h e P a r t i e s shall use the Consumer Price Index for
Ail urban Consumers as issued by the Bureau of Labor Statistics of
tne united States Department of Labor, or its successor, as
published for "All Items", "U.S. City Average" (1967=100) (the
index"). Any such annual increase shall not exceedfiSwffpercent Y,
' M ) annually.
a^^e
f^Bf
The a d u s t e d
* i2)
3
rent shall equal the Initial Rent
increased by the percentage increase which has occurred between
ii) the Index number in effect for the month in which the
Commencement Date of this Lease occurred, and (ii) the Index
number in effect on the applicable anniversary date.

(3)
In no event shall the rent to be adjusted hereunder
be adjusted downward. Should the computation described above
result in a percentage decrease, the then existing rent shall
remain unchanged.
(4) in the event the Index described above shall
hereafter be converted to a different standard reference base or
otherwise be revised, the determination of percentage increase
shall be made with the use of such conversion factors, formulas or
tables as may be published by the Bureau of Labor Statistics or
its successor for such purpose. Should such conversion factors,
formulas or tables not be available or should the Index cease to
be published, the parties shall utilize other available indices or
means to determine comparable "cost of living" increases, and if
the parties cannot agree on the means for such determination, the
matter shall be resolved by arbitration in accordance with the
rules of the American Arbitration Association.
(c) The Index numbers to be used for the purposes of this
Paragraph 6 shall be the last Index numbers published prior to
each of the dates described above so as to permit an equitable
calculation of the rental adjustment required herein on or about
the anniversary date in question (without waiting several weeks
or months for the Index to be published for the month in which

such anniversary actually occurs). Regardless of when.-the .rental
adjustment is determined pursuant to this Lease, such adjustment
shall be effective (retroactively, if necessary) as of the first
day of the month following the month in which such anniversary
occurs and such adjusted rental shall remain in effect until the
effective date of the next adjustment.
(d) By way of example only, if the Initial Rent hereunder
were $100, the index number last published prior to the Commencement Date were 300, the Index number last published prior to an
anniversary date (which required a rental adjustment hereunder)
were 330, then the adjusted rent would be $110.00, calculated as
follows:
330 - 300 • 30 .(increase in the Index)
30 divided by 300 « 10% (percentage increase in the Index)
$100 x 110% • $110.00 (adjusted rent)
OPERATING \BXPENSES
As us&3 herein, ttte terrii -Operating
nclude\all costs, expenses andNamount
iugh
accrual method of\ accounting, Ywhich
during theYperiod in question or which a:
eriod\in connection with\LessoV's ownershi
ling, the
management or main ^enanc of th^
costs
ereof.
any portion ©r port ons
.ce wi
nounta shalA be de rmingd in ax
>rocedures ana busin ss practices custdjnarily
the
bid shaM include, bd not De liml!
.nstaiuments
fallowing: real esta
taxets and
tax ot other char
>essment:s; a
Lefesor orvupon le renti payable und'
whole or in part or real estate ta:
all\insurai\ce wh :h Lessor is requiri
Leake or which Lessor
tends of th
maintain;
permit
>ectic
to obtain a
util
air-qonditiojiing;
ater;^sewerj
gas; \ieating
supplies and \nateriVls/ lalsjor; maintenance an\;
Building, inciuding\ but not: limited to\ the Gpmmon
Premises; refurbishing; reasonable reserves fol
repair of components W the Building; laAdscapi^
security services; sn&w removal; professional
reasonable management Vees. Notwithstanding
foregoing, Operating Expenses Y h a 1 1 \ o t include
interest jpaid by Lessonon any\mortgage or xieed
affectingAthe Building dr the underlying land,
exact amount of any ingredient df Operating IJxpei
at the tima it is necessary to determine sucl
Lessor's reksonableXestimate of t\he amount of1

wn

(b)\ In addition to Vdl othet payments by Lesscte to Lessor
required by this\Lease, Lessee shall pay. to Lessor, for eaqi year
orVportiok thereor during \ h e teranof this Lease, Lessee's
Proportionate Shane of the\amount of annual Op^rating\Expens^es "in
excise of S
per year per square foot\of toxal square foqtage
in the 3ui3SIng7 which total is agreed to pe
\
Square
feet\ Lessee's Proportionate Share fchall $e
\percent, (
\)
) At\a time fconvenient for Leksor aiter the end bf eaci
calem r yeai\ (or, aA Lessor'a option,\ at or\about\the end of t^ie
term of this ease), Lessor shall provide Leasee a\stateraent of
Lessee^ Prop tionataShare on excess^Operating Expenses\ Within
30 days\after ts receipt of such statement, AesseeAshall pay th*
mtire amount
own to pe due. howeverA Lessor reserves ai\d shal^
lave the\right t any time to reasonably\estimate Leasee's
troporticfeiate Sh^re of excess Operating Etepensefc for ny cuitarent
calendar Tear or\portion\thereof and to require chat
ssee pay to
Lessor, o m a monthly basrs at the W m e time that\rent
payable
ier this\Lease,\the total amount\of the Estimate divf ed by\the
total numb
of mdnths included in ^ke period covered br the
estimate.
Lessor exercises such\right, Lessee shallot*11*6 pa
the\necessa
amounV monthly, and within three months af^er the
end bf each talenda year during whiah Lessee has pVid to\ Lessoi
such\estimated paym ts, Lesi
shall\ render a statement to Less
showing the dlfferen e betwe* Lessee\s actual Proportionate Shai
of excess Operating
enses or such year or portion thereof anc
the total amount of L ssor's
timate nor the year or\portion
collec d frod Lessee.\ Lessee Iphall pay any shortaqe to
Lessor Within 1 days after Lessee's rec ipt of \such si
Correspondingly, Lessea, shall receive a redit in the
any overpayment, which credit may be appl> ied by uessee
subsequent
s due under Paragraph It, so long as Lessee U s
not in default un#er this Lease.
(d) \Lessee shall be\required\ to make ^he anniial payiftent
called fon in this paragraph 17 even thoughYthe term of thxs Lea^e
has expired or terminated prior to the time Lessor renders
statement nor such payment A Howeven, if the\term of\this Lfease
has not been in effect for the entirety of the annual\or otlrer
period covered by a s^atemen\: contemplated hereby, th$ amount
ied thrdugh a
required to be paid b] Lessee shall
time that th^
proration which takes .nto ac :ount thd length
Lessee shall .so be required\to
term has b e e m o r was it effect
make the annual paym
callec for in ujiis parac :aph 17\or a
proration for W y portion of s^tid calendar year ^space is\ occupied,
regardless if Lessor is occupying the space at tn^e close\of saic
year or at the Vime of billing qr adjustment.
(e) Each 6f the fin&l statements and determinations brovidei
for above shall become abs^plutelA binding on LesseeV and not
subject to challenge by Lessee, ninety daya after the time the
statement in question is fu\rnishecft to Lessee, unless\ prior Ao the
expiration of such ninety day period Lessee\furnishea LessorWith a

EXHIBIT B
BUILDING RULES AND REGULATIONS
1*
No sign, placard, picture, advertisement, name-or-notice
shall be inscribed, displayed or printed or affixed on or to any
part of the outside of the Building or Premises without the prior
written consent of the Lessor, and Lessor shall have the right to
remove any such sign, placard, picture, advertisement, name or
notice without notice to and at the expense of the responsible
Lessee.
All approved signs or lettering on doors including signing
or lettering on glass doors, shall be printed, painted, affixed
or inscribed at the expense of the respective Lessees by^a person
approved by Lessor.
No Lessee shall place anything or allow anything to be
placed near the glass of any window, door partition or wall which
may appear unsightly from outside any Premises.
2.
The
provided
Lessees,
location

bulletin board or directory of the Building will be
exclusively for the display of the names and location of
and Lessor reserves the right to change names and
of directory.

3.
The sidewalks, halls, passages, exits, entrances, elevators
(where applicable), and stairways shall not be obstructed by any
of the Lessees or used by them for any purpose other than for
ingress to and egress from their respective Premises. The halls,
passages, exits, entrances, elevators, stairways, and roof are
not for use of the general public, and the Lessor shall in all
cases retain the right to control and prevent access thereto by
all persons whose presence, in the judgement of the Lessor, shall
be prejudicial to the safety, character, reputation and interests
of the Building and its Lessees, provided that nothing herein
contained shall be construed to prevent such access to persons
with whom a Lessee normally deals in the ordinary course of
Lessee's business unless such persons are engaged in illegal
activities. No Lessee and no employees or invitees of any Lessee
shall go upon the roof of the Building.
4.
No Lessee shall alter any lock or install any new or
additional locks or any bolts on any door in any Premises without
the written consent of Lessor.
5.
The toilet rooms, urinals, washbowls, and other apparatus
shall not be used for any purpose other than that for which they
were constructed and no foreign substance of any kind whatsoever
shall be thrown therein and the expense of any breakage, stoppage
or damage resulting from the violation of this rulp sh*n H*>

6.
No furnituref freight .or equipment/of .any kind shall: be
brought into the Building' without the consent of Lessor'^-and all
moving of the same into or out of the Building shall be done at
such time and in such manner as Lessor shall designate; Lessor
shall have the right to prescribe the weight, size and position
of all safes and other heavy equipment brought*'.into the Building
and also the times and manner of moving the same in and out of
the Building. Safes or other heavy objects shall, if considered
necessary by Lessor, stand on wood strips of such thickness as is
necessary to properly distribute the weight• Lessor will not be
responsible for loss of or damage to any such safe or property
from any cause and all damage done to the Building by moving or
maintaining any such safe or other property shall be repaired at
the expense of the responsible Lessee. There shall not be used
in any space, or in the public halls of the Building, either by
any Lessee or other party, any trucks except those equipped with
rubber tires and side guards*
7.
Lessee shall not use, keep or permit to be used or kept any
noxious gas or substance in any Premises, or suffer any Premises
to be occupied or used in a manner offensive or objectionable to
the Lessor or to the occupants of the Building by reason of
noise, odors and/or vibrations, or interfere in any way with
other Lessees or those having business therein, nor shall any
animals or birds be brought in or kept in or about any Premises
of the Building, No firearms shall be brought in or kept in or
about any Premises of the Building, No Lessee shall make or
permit to be made any unseemly or disturbing noises or disturb or
interfere with occupants of this or neighboring Buildings or
Premises or those having business with them whether by the use of
any musical instrument, radio, phonograph, unusual noise, or in
any other way. No Lessee will throw anything out of doors or
down the passageways.
8.
Without written permission from Lessor,
used for manufacturing or for the storage of
as such storage may be incidental to the use
general office purposes. Premises shall not
or sleeping or for any illegal purposes.

premises may not be
merchandise except
of the Premises for
be used for lodging

9.
No Lessee shall overload any electrical circuits of the
Building.
10. Lessees shall not use or keep in the Premises or the
Building any kerosene, gasoline, or inflammable or combustible
fluid or material, or use any method of heating or air conditioning other than that supplied by Lessor.
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19. Lessees agree to comply with all fire and security
regulations that may be issued from time to time by Lessor and
each Lessee also shall provide Lessor with the name of a designated responsible employee to represent that Lessee in all
matters pertaining to such fire or security regulations.
20. Lessor reserves the right by written notice to all Lessees,
to reasonably rescind, alter or waive any rule or regulation at
any time prescribed for the Building and to add reasonable rules
and regulations, when, in Lessor's judgement, it is necessary,
desirable or proper for the best interest of the Building and its
Lessees.
21. Lessees shall not disturb, solicit, or canvass any occupant
of the Building and shall cooperate to prevent same.
22. Without the written consent of Lessor, Lessees shall not use
the name of the Building in connection with or in promoting or
advertising any business, except as Lessee's address. Consent by
Lessor shall not be unreasonably withheld.
23. Lessor shall make available heating and air conditioning
during the hours of 7:00 a.m. to 6:00 p.m. Monday through Friday,
and 7:00 a.m. to 1:00 p.m. Saturday, except for holidays. In the
event a Lessee desires heating and/or air conditioning during off
hours, Sundays, or holidays, said Lessee shall submit a written
request to Lessor. If Lessor grants such request, said Lessee
shall pay the entire cost of providing such service.

Addendum No 1.
Option For Adjoining Snare

^ Lessor agrees to add to the premises the adjoining space
designated on Exhibit A as "Expansion Space" containing approximately 324 rentable square feet. The total base rental
for suite 500 will not be adjusted with the addition of said
adjoining space. Lessor agrees to deliver the adjoining space
*—""
" ^ S . . All other terms and conditions of this Lease
11 apply to the additional premises.
Addendum No 2.

fc </>

Renewal Option

If this Lease remains in full force and effect, Tenan
shall have option to renew this lease for jfcW (#) addition
three (3) year terms commencing on expiration date. Option must
be exercised by written notice to Landlord by July 1st or six
(6) months prior to expiration date and once exercised is irrevocable. Base rent for each renewal term shall remain flat
reflecting only standard CPI escalation.
Addendum No 3.
Parking
Landlord shall make available to Tenant a total of ten (10)
parking spaces (three (3) reserved, seven (7) non-reserved) as
needed at a Parking Structure adjacent to the Judge Building on
a self-parking basis during hours of normal business operation
throughout the term of this lease. Tenant shall comply with all
rules and regulations established by the operator of*the parking
facility. it is understood that Landlord will use it's best
efforts to provide said parking at the Harver Garage and upon
completion, in the new parking facility to be located adjoining
the Judge Building. If, for any reason, Landlord is unable to
provide parking space to Tenant in either specifically designated facility such failure or inability shall not be deemed'to
be a default by Landlord as to permit Tenant to terminate this
r ! ! ? y T e n a n t a9rees to pay for all incurred parking costs.
Landlord will obtain said parking at his cost and invoice parking >fith monthly base rents to be remitted as specified for
monthly base rents. Any delinquency in'parking cost remittance
wij/1 result in Landlord's abilitv to cancel tenant's parking
being charged on Landlord's account.
<U(X<zd l&tutfcrrzi

fY&f&es

Sale*

£*s-&cls
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Addendum No 4.
Storage Area
Landlord agrees to provide to Tenant approximately 400
square feet of storage space designated as -Storage Room No. 6"
situated in the Judge Building (Basement Level). The total base
rental for suite 50£) is inclusive of designated storage space.

EXHIBIT A
FLOOR PLAN

EXHIBIT B
BASE RENT SCHEDULE
^^.3£S2 RENTABLE SQUARE FEET

RATE

BASE
MONTHLY
RENTAL

ear 1+d.fJs $
2,200.00
sar 2 46.5 ?
2,200.00
3ar 3 ^ . fj fc±3 2,200.00

BASE
ANNUAL
RENTAL

ABATEMENT

TOTAL

EFFECTIVE
RATE

15,400.00
26,400.00
26/400.00

26,400.00
26,400.00
26,400.00
TOTAL

S 68,200.00

rerage Effective Rate $
le above figures do not include the CPI adjustment which is to be made
ten year.
lis base rent schedule will not increase with the expansion of 324
sntable square feet as referenced in Addendum No. 1.

PROVIDED BY LANDLORD:
1.
2.
3.
4.
5.
6.
7.
8.

Carpeted public corridors.
Building standard carpet in tenant area.
Walls
Building standard window coverings.
Acoustic tile lay-in ceiling.
Central heat and air conditioning.
Initial Tenant suite sign.
Initial building directory strip.

STANDARD TENANT FINISH:
1.

Base: Painted wood trim around all walls.

2.

Carpet: 28 02. carpet throughout.

3.

Partitions: 5/8" drywall on 2.5" metal studs, taped and painted both
sides.

4.

Sound insulation: 2.5" batt in demising walls.

5.

Doors:

6.

Hardware:

7.

Ceiling:

8.

Light fixtures:

9.

Leveior window shades throughout.

10.

HVAC:

LI.

Electrical duplex outlets.

L2.

Electrical isolated ground outlets.

L3.

Telephone outlets.

L4.

Lessor shall use high quality materials to construct all of the
interior improvements and all improvement shall be constructed in a
womanlike manner.

.5.

Lessor guarantees the work done pursuant to this workletter for one
year, or the applicable warranty period obtained from a contractor
or manufacturer, if any.

6.

Lessor shall provide cost estimates on Tenant Special Finish Items
>r Tenant Improvements Work which is to be paid for by Lessee.

Solid core 7 ft. stained oak finish.
Privacy or passage.
2' X 4' lay-in acoustical grid.
2' X 4' fluorescent fixtures with paracube lenses.

1 zone/700 s.f. (approximately).

111
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EXHIBIT D
TENANT STANDARD FINISH ALLOWANCES

Landlord will provide in addition to Standard Tenant Finish the
allowing upgrades:
N/A
Upgrade items to be provided by or charged to Lessee.
Shelving
Counter work space
Up-Graded Signage
Additional Paracube Lenses

ADDENDUM NO. 3
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VAN COTT, BAGLEY, CORNWALL & MCCARTHY
Robert D. Merrill, #2244
Attorneys for Republic Capital Bank
50 South Main Street, Suite 1600
Post Office Box 45340
Salt Lake City, Utah 84145
(801) 532-3333

IN THE THIRD JUDICIAL DISTRICT COURT
OF SALT LAKE COUNTY
STATE OF UTAH
REPUBLIC CAPITAL BANK, F. S. B.
(Formerly known as REPUBLIC
SAVINGS AND LOAN ASSOCIATION
OF WISCONSIN, a WISCONSIN
corporation)
DEFAULT JUDGMENT AGAINST
DEFENDANTS MARTINEAU &
COMPANY, CERTIFIED PUBLIC
ACCOUNTANTS

Plaintiff,
vs.
JUDGE BUILDING ASSOCIATES, a
Utah Limited Partnership;
HAROLD J. HILL; J. MICHAEL
MARTIN; WILMA W. GARDNER, as
personal representative of the
ESTATE OF KENNETH N. GARDNER,
Deceased; MARTINEAU & COMPANY,
Certified Public Accountants,

Civil No. 920900094PR
Honorable Frank G. Noel

Defendants.

Upon motion of plaintiff and the affidavit of Robert
D. Merrill, and the Court having previously duly entered the
default certificate of defendant Martineau & Company, Certified
Public Accountants, upon the Amended Complaint of the plaintiff
on file herein,
-1-

IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS:
1.

Plaintiff is awarded judgment against defendant

Martineau & Company, Certified Public Accountants, in accordance
with its Amended Complaint to the effect that the lien or
interest, if any, of the defendant Martineau & Company,
Certified Public Accountants is inferior, junior and subordinate
to the lien of plaintiff upon the real property at issue herein,
which property is located at #8 East Broadway, Salt Lake City,
Salt Lake County, Utah, and more particularly described as
follows

(the "Property").
PARCEL A:
Beginning 138, 50 feet East of the Northwest
corner of Lot 5, Block 52 Plat "A", Salt
Lake City Survey; and running thence South
100.0 feet; thence South 7 degrees 16
minutes East 168. 3 feet; thence East 10. 0
feet; thence North 7 degrees 16 minutes West
168.3 feet; thence North 100.0 feet; thence
West 10.0 feet to the point of beginning.
PARCEL B:
Beginning at a point 55. 0 feet East and
160, 0 feet South of the Northwest corner of
Lot 6, Block 52 Plat "A", Salt Lake City
Survey; and running thence East 12. 0 feet;
thence South 127.0 feet; thence West 72. 4
feet; thence North 20. 0 feet; thence East
60. 4 feet; thence North 87. 0 feet; thence
North 45 degrees West 14. 10 feet; thence
West 40.40 feet; thence South 45 degrees
West 15.50 feet; thence North 7 degrees 16
minutes West 47. 70 feet; thence South 30
degrees 00 minutes East 30.40. feet; thence
East 52.0 feet to the point of beginning.
-2-
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The use of Parcel B is limited to providing
turnaround space for vehicles using the
right of way described as Parcel A above.
ALSO: Together with any rights enjoyed in
and to a foot-wall upon a strip of land
described as follows: Commencing at the
bottom of the building at a point 100 feet
South of the Northwest corner of Lot 5,
Block 52, Plat "A", Salt Lake City Survey,
at depth of not less than 14 feet beneath
the level of Main Street; and running thence
East 138-1/2 feet; thence South 2 feet;
thence West 138-1/2 feet; thence North 2
feet to the place of beginning, as set forth
in Agreement dated March 11, 1907, recorded
March 13, 1907, as Entry No. 219820, in Book
2-K of Liens and Leases, at Pages 325 - 327.
The above described property also known by
the street address of #8 East Broadway, Salt
Lake City, Utah 84111.
2.

The defendant Martineau & Company is not a

judgment debtor in the above-entitled action, is not a creditor
having a lien by judgment or mortgage on the Property and is not
a successor in interest to any such person or entity, and is not
entitled to redeem the Property or any part thereof from any
sale of the Property pursuant to Rule 69, Utah Rules of Civil
Procedure.
3.

Upon any execution sale of the Property pursuant

to order of this Court in the above entitled action any interest
or lien claimed by the defendant Martineau & Company shall be
forthwith extinguished and terminated.

-3011X26932.1
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DATED t h i s

t S day of PebrrraTTy,

1993.

BY THE COURT:

^Frank
i XG.-Noel
v^
District Court Judge

CERTIFICATE QF SERVICE
I hereby certify that I served a true and correct copy
of the within and foregoing DEFAULT JUDGMENT to be mailed,
postage prepaid, this

^

day of February, 1993 to the

following:
William R. Russell, Esq.
Attorney for Harold Hill and Judge Building Associates
8 East Broadway, Suite 213
Salt Lake City, Utah 84111
William C. Halls, Esq.
Attorney for J. Michael Martin
#9 Exchange Place, Suite 900
Salt Lake City, Utah 84111
Martineau & Company
8 East Broadway, Suite 500
Salt Lake City, Utah 84111

T?AA>Ai
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ADDENDUM NO. 4

REAL ESTATE SALE AND PURCHASE AGREEMENT

AND ESCROW INSTRUCTIONS
This Real Estate Sale and Purchase Agreement and Escrow
Instructions (the "Agreement") is made and entered into by and
between JUDGE BUILDING ASSOCIATES, a Utah general partnership,
(the "Seller"), and DANIEL A. MILLER and DAVID M. KIMBALL (the
"Purchaser"), and is effective as of this ~2*# day o f M £ M _ , 1993
(the "Effective Date"). This Agreement is also consented to and
joined in by TCF BANK WISCONSIN, F. S. B. , formerly Republic
Capital Bank, F. S. B. ), a federal savings bank ("TCF") as its
interests may appear,
WI

T N E S S E T H :

FOR AND IN CONSIDERATION OF THE MUTUAL COVENANTS
contained herein, and other good and valuable consideration the
receipt and sufficiency of which is hereby acknowledged, the
Seller hereby agrees to sell and Purchaser hereby agrees to
purchase and pay for that certain property hereinafter described
in accordance with the following terms and conditions.
1.

PROPERTY

1. 1 The conveyance by Seller to Purchaser shall
consist of all of the real property described in Exhibit "A"
attached to this Agreement (the "Real Property"), together with
all right, title, and interest, if any, of Seller in and to any
and all rights to use parking facilities, all roads, easements,
streets, and ways bounding the Real Property, and rights of
ingress and egress thereto and public or private utility
connection thereto.
1. 2 The conveyance by Seller to Purchaser also
shall include all improvements (the "Improvements") of any kind
whatsoever situated upon the Real Property, including, but not
limited to, the building now known as the Judge Building located
at 8 East Broadway, Salt Lake City, Utah 84111, and fixtures
located on the Real Property (the "Building")..
1. 3 The conveyance by Seller to Purchaser also
shall include all tangible personal property, if any, located on
or in the Improvements owned by Seller (the "Personal Property").
The Real Property, Improvements, and Personal Property
are hereinafter sometimes collectively called the "Property."
At Closing the following shall be transferred and
assigned by Seller to Purchaser:
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1. 4 The Tenant Leases, as more fully described in
Paragraph 3.1(g) below, and any refundable security deposits made
by the tenants thereunder;
1. 5 The Contracts, as more fully described in
Paragraph 3.1(f) below;
1. 6 Any assignable warranties and guarantees in
conjunction with the Property;
1. 7 All trade names, trademarks, and names owned
and assignable by Seller including the use of the name "Judge
Building", and telephone numbers used in connection with the
Property, and all intangible property rights related to the same;
and
1. 8 The plans and drawings and the engineering
reports more fully described in Paragraph 3. 2 below,
2.

PURCHASE PRICE

2. 1 The purchase price for the Property shall be
Seven Hundred Fifty Thousand Dollars ($750,000.00), which is
payable to TCF in the following manner:
(a) Twenty Five Thousand Dollars
($25,000.00) transferred by Purchaser to Associated
Title Company (the "Escrow Agent") as an Earnest Money
deposit at the same time as this fully executed
Agreement is delivered to the Escrow Agent, Prior to
Closing (the term is defined in paragraph 9. 1 below)
Purchaser shall deposit the additional sum of One
Hundred Seventy Five Thousand Dollars ($175,000.00) for
a total of Two Hundred Thousand Dollars ($200,000.00)
in the form of immediately available funds with the
Escrow Agent. The Earnest Money shall be placed in an
interest bearing account at a federally-insured bank
selected by Escrow Agent. If the $25,000.00 Earnest
Money is forfeited to Seller as provided in this
Agreement, Seller shall be paid the interest earned
thereon. If the Earnest Money becomes credited to
Purchaser or otherwise payable to Purchaser due to
Seller1 s failure to timely perform, then the interest
earned thereon shall be paid to Purchaser at Closing.
(b) The balance of the purchase price shall
be paid by Purchaser in the form of:
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(i) Purchaser's execution at Closing of
a Promissory Note in favor of TCF in the original
principal amount of Five Hundred Fifty Thousand
Dollars ($550,000.00 (the "Note")/ providing for
interest on the unpaid balance at the rate of
Eight and One-Half percent per annum (8 1/2%) and
payable in equal monthly installment payments
amortized over a 25 year term with a final payment
due seven years after the date of the Note,
secured by a deed of trust, assignment of rents,
and security agreement (the "Deed of Trust")
encumbering the Property, and such additional
documents (the "Loan Documents") as may be usual,
customary and proper in the opinion of TCF and its
counsel to evidence and secure Purchaser' s
obligations to TCF.
3.

PRE-CLOSING OBLIGATIONS AND CONDITIONS

3. 1 As of the Effective Date of this Agreement,
Seller or TCF has delivered to Purchaser, at TCF' s sole cost and
expense, each of the following:
(a) A current commitment (the "Title
Commitment") for the issuance of an ALTA standard
owner' s policy of title insurance from Associated Title
Company (the "Title Company") together with good and
legible copies of all documents referenced therein as
exceptions to Seller' s title. If Purchaser elects to
obtain extended coverage Purchaser shall satisfy all
obligations of the Title Company in connection
therewith, including without limitation the updating or
recertification of any survey;
(b) ALTA surveys of the Real Property and
Improvements meeting the accuracy standards of a Class
A survey as defined by ALTA/ACSM and prepared by a
surveyor or engineer licensed in the state of Utah (the,
" Survey");
(c) Drafts of the Note, Deed of Trust and
Loan Documents in the usual form used by TCF for review
and approval by Purchaser within Five (5) working days
after the effective date of this Agreement;
(d) An inventory of the Personal Property,
which is located at the Property;
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(e) Copies of all existing warranties and/or
guaranties affecting the Building or any features
thereon and any Personal Property located therein or
thereon which shall be assigned to Purchaser at
Closing;
(f) Copies of all management, employment,
services, operations, maintenance and supply contracts
affecting or pertaining to the Property or the business
conducted thereon, together with a description of any
or all undertakings and/or modifications which are not
in writing (the "Contracts"). Purchaser shall assume
Contracts except for those which Purchaser shall notify
Seller in writing within ten (10) days after the
Effective Date that Purchaser will not assume at
Closing;
(g) Copies of rental agreements with those
tenants at the Property listed on Exhibit "B" attached
to this Agreement (the "Tenant Leases");
(h) Copies of 1992 real property tax
statements for the Property; and
(i) Copies of all periodic reports prepared
by Wallace Associates, the Court appointed receiver of
the Property (the "Receiver").
Purchaser acknowledges that the documents referred to
in Paragraph 3. 1(d), (e), (f), (g), (h) and (i) have not been
prepared by Seller or TCF or at their direction and no warranty
is made as to the accuracy or completeness of these documents.
3. 2 As of the Effective Date of this Agreement,
TCF has delivered to Purchaser, at TCF' s sole cost and expense,
each of the following to the extent that any such items which
pertain to the Property exist and are in the control or
possession of TCF: copies of any and all studies, engineering
data, site analysis, architectural drawings, tenant office floor
plans, floor plate drawings, reports, results of tests and
statements or records reflecting the expenses incurred in
connection with the operation of the Properties during the years
1989 to date, if available.
3.3 Within fifteen (15) days after the Effective
Date of this Agreement, Purchaser shall deliver to TCF such
information concerning Purchaser as TCF shall reasonably request
including, without limitation, Purchaser' s tax returns for the
-4011\24443.3-A

two tax years immediately preceding the Effective Date of this
Agreement, Purchaser' s current financial statements, which shall
be true, accurate, and complete in all material respects,
together with a complete listing of each of Purchaser' s assets,
an authorization to TCF to obtain a credit report of Purchaser,
and Purchaser' s organizational documents.
3. 4 (a) . Seller' s and TCF' s obligations under
this Agreement are subject to and conditioned, First, upon the
entry of a final order by the Third Judicial District Court of
Salt Lake County, State of Utah in the foreclosure action
commenced by TCF and entitled "Republic Capital Bank. F. S. B. v.
Judge Building Associates, et. a. ," Civil No. 92090094PR (the
"Action") approving this Agreement, releasing the Receiver and
approving either the dismissal or other disposition of the
Action, and, second, the approval of this Agreement by the TCF' s
board of directors within ten (10) days after the Effective Date.
TCF shall notify Escrow Agent and Purchaser in writing within
five (5) days following the expiration of the foregoing 10-day
period that corporate approval has been obtained, then this
condition shall be deemed fulfilled or be waived. If TCF gives
timely notice of disapproval of this condition, then neither
party shall have any further obligation to the other hereunder,
Escrow Agent promptly shall return the Earnest Money to Purchaser
and Escrow Agent shall return to Seller or TCF any documents
delivered to escrow by them.
(b) TCF' s obligations under this Agreement
are further subject to and conditioned upon approval by TCF's
loan committee and board of directors within ten (10) days after
Purchaser' s submittal of the information as set forth in
paragraph 3. 3 above, of Purchaser' s Obligations and entering into
the Loan Documents. TCF shall notify Escrow Agent, Seller and
Purchaser in writing within five (5) days following the
expiration of the foregoing 10-day period that corporate approval
obtained, then this condition shall be deemed fulfilled or
waived. If TCF gives timely notice of disapproval of this
condition, then no party shall have any further obligation to the
other hereunder; Escrow Agent promptly shall return the Earnest
Money to Purchaser and Escrow Agent promptly shall return the
Earnest Money to Purchaser and Escrow Agent shall return to
Seller or TCF any documents delivered to escrow by Seller.
3. 5 Seller or TCF shall deliver tenant estoppel
statements to Purchaser for all tenants occupying more than 1000
square feet of leased space within five (5) days after the
effective date of this Agreement.
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4.

TITLE REVIEW

4.1 Purchaser shall have a period of five (5)
days after the Effective Date (the "Title Review Period") to
provide written disapproval to Escrow Agent and TCF of the
condition of title to the Property as disclosed by the Title
Commitment and thereby to terminate this Agreement, All
exceptions to Seller' s title which are shown on Schedule B of the
Title Commitment and to which no written objection is timely made
shall be considered "Permitted Exceptions." If the Title Company
amends the Title Commitment after the expiration of the Title
Review Period to provide for exceptions in addition to the
Permitted Exceptions, then the Purchaser shall either accept by
written notice provided to Seller and Escrow Agent within five
(5) days after receipt thereof the additional exceptions as
Permitted Exceptions or elect in the same period by written
notice to Seller and Escrow Agent to terminate this Agreement.
If Purchaser shall timely disapprove the Title Commitment in
writing or thereafter shall timely disapprove in writing any
additional exceptions in accordance herewith, this Agreement
shall be deemed terminated and the Earnest Money and all interest
earned thereon shall be promptly returned to the Purchaser, any
documents delivered to escrow by Seller or TCF shall be returned
to them and thereafter no party shall have any further rights or
obligations under this Agreement.
5.

FEASIBILITY STUDY AND INSPECTIONS

5.1 Purchaser represents and acknowledges that
Purchaser has conducted a feasibility study of the Property, and
reviewed and inspected the items delivered by Seller or TCF
pursuant to this Agreement.
5.2 During this Feasibility Period, Purchaser and
its duly authorized agents and representatives have been entitled
to enter upon the Real Property and Improvements at all
reasonable times to inspect the operation of the Property and to
conduct whatever other inspections Purchaser has deemed necessary
or advisable with respect to the structural integrity of the
Building or otherwise, including the conduct of environmental
assessments. Seller or TCF shall not be required to take any
action or effect any remediation of defects alleged to have been
discovered by Purchaser during the Feasibility Period.
6.

DAMAGE OR DESTRUCTION PRIOR TO CLOSING

6.1 In the event that the Improvements, or any of
them, are damaged by any casualty prior to Closing, the cost of
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repairing such damage shall be estimated by an architect retained
by TCF,
6. 2 If the cost of repairing such damage as
estimated in accordance with Paragraph 6. 1 above is less than
FIFTY THOUSAND AND NO/100 DOLLARS ($50,000.00), then the Seller
or TCF shall repair such damage as promptly as is reasonably
possible, restoring the damaged property at least to its
condition, immediately prior to such damage; and, in the event
such repairs have not been completed prior to Closing, then the
Closing shall nevertheless proceed as scheduled, and Purchaser
may have the Escrow Agent withhold from TCF the funds necessary
to make such repairs until Seller or TCF has repaired such damage
pursuant to the provisions hereof, at which time such funds shall
be distributed to TCF.
6. 3 If the cost of repairing such damage as
estimated in accordance with Paragraph 6. 1 above is greater than
FIFTY THOUSAND AND NO/100 DOLLARS ($50,000,000), then Purchaser
may elect to terminate this Agreement and receive a refund of the
Earnest Money and the interest earned thereon. alternatively,
with the approval of Purchaser and TCF, TCF shall, at TCF' s sole
expense, repair the damage as promptly as is reasonably possible,
restoring the damaged property at least to its condition
immediately prior to the casualty, and Closing hereunder shall be
deferred until such repair is made; or at TCF' s and Purchaser' s
Agreement, Seller shall pay to Purchaser, at Closing, all
insurance proceeds payable for such damage, and the sale shall be
closed without Seller' s repairing such damage.
7.

REPRESENTATIONS AND WARRANTIES: RELEASE

7. 1 Representations and Warranties of Seller.
Seller represents and warrants to Buyer that:
(a)
conditions set
conditions set
the full power
this Agreement

Upon satisfaction or waiver of the
forth in Paragraph 3. 4 above and the
forth in Paragraph 9. 3 below, Seller has
and authority to enter into and perform
to the terms hereof;

(b) Except for the Action, Seller has not
received written notice of any litigation pending or
threatened (including without limitation proposed or
threatened condemnation) affecting the Property or
Seller' s ability to consummate this transaction, or of
any violations of any laws, regulations, ordinances or
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statutes in connection with the use and ownership of
the Property;
(c) Seller has not received notice of any
violation of any applicable laws, regulations, or
ordinances with respect to the Property; and
(d) Seller and TCF make no representation or
warranty as to the transfer to Purchaser of title to
any item of personal property, it being understood by
Purchaser that the personal property being acquired by
Purchaser "as is, where is."
7. 2 Release. Except with respect to the
representations and warranties set forth in Paragraph 7. 1 above:
Except for those matters which Seller is or may be
liable for due to its ownership of the Property, during
its ownership of the Property, Seller, the Receiver and
TCF are hereby released from all responsibility and
liability regarding the condition of materials or
substances that have been or may in the future by
determined to be toxic, hazardous, undesirable or
subject to regulation and that may need to be specially
treated, handled and/or removed from the Property under
current or future federal, state and local laws and
regulations;
Seller, Receiver and TCF are hereby released from
all liability with respect to all matters with regard
to the valuation or utility of the Property or its
suitability for any purpose whatsoever;
Purchaser expressly acknowledges that Purchaser
has not relied on any warranties, promises,
understandings or representations, express or implied,
of Seller, Receiver or TCF or RCB or of any agent of
Seller or TCF, relating to the Property which are not
contained in this Agreement, and that Purchaser is
acquiring the Property in its present condition and
state of repair, "AS IS," with all defects, latent or
apparent, and subject to all matters which an accurate
inventory, survey or physical inspection of the
Property would disclose;
Purchaser acknowledges that any information of any
type which Purchaser has received or may receive from
Seller, Receiver or TCF or their agents is furnished on
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the express condition that Purchaser shall make an
independent verification of the accuracy of such
information, all such information being furnished
without any warranty whatsoever and Purchaser agrees
that Purchaser will not attempt to assert any liability
against Seller, Receiver or TCF for furnishing such
information.
Purchaser acknowledges having inspected the
Property, having observed its physical characteristics
and existing conditions and having had the opportunity
to conduct such inventory, investigation and study on
and of said Property and adjacent areas as it deems
necessary and hereby waives any and all objections to,
complaints about or claims (including, without
limitation, federal, state or common law based actions
and any private right of action under state or federal
law including but not limited to, the Comprehensive
Environmental Response, Compensation and Liability Act,
and any state environmental statute, to which the
Property is, or may be, subject) regarding physical
characteristics and existing conditions, including,
without limitation, subsurface soil and water
conditions and solid and hazardous waste and hazardous
substances on, under or adjacent to the Property; and
Purchaser further hereby assumes the risk of
changes in applicable laws and regulations relating to
environmental conditions, so long as such changes do
not occur before the Closing, on the Property and the
risk that adverse physical characteristics and
conditions, including, without imitation, the presence
of hazardous substances or other contaminants, may not
have been revealed by its investigation,
7. 3 Representations and Warranties of Purchaser.
Purchaser hereby represents and warrants to Seller and TCF that
as of the date hereof, the individuals executing this Agreement
on behalf of Purchaser are authorized to do so, and as of the
Closing the persons executing all documents to effect the
transfer and transactions contemplated hereby shall be fully
authorized to do so.
7. 4 Re-Certification: Survival. All
representations set forth in this Paragraph 7 are deemed to have
been re-certified as of Closing by the party making such
representation. The representations and warranties shall not be
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deemed to have merged in the delivery of any deed, assignment or
bill of sale but shall survive the Closing,
8.

ESCROW PERIOD

8. 1 From and after the Effective Date of this
Agreement until the earlier of the termination of this Agreement
or the Closing, Seller and/or TCF shall:
(a) Maintain and manage the Property through
the Receiver in its present condition, ordinary wear,
tear and casualty excepted, and will punctually perform
every obligation and undertaking of lessor or landlord
under any Tenant Leases;
(b) Continue to actively promote the
Property for lease, and Not enter into any new Tenant
Leases or modifications of existing Tenant Leases
without the written consent of Purchaser; and
(c) Be responsible for obtaining the final
billing for utilities as of Closing, and Purchaser
shall be required to have all utilities transferred to
Purchaser' s name as of the Closing; provided, however,
Purchaser shall be entitled to have all utilities
transferred to Purchaser's name as of the Closing in
order that there shall be no interruption of utility
services. Utilities, including, without imitation,
telephone, gas, water and electricity, shall be
apportioned on the basis of the final meter reading the
final invoice to be obtained by Receiver. Purchaser
shall be responsible for all utility charges from and
after the Closing. All utility deposits shall be paid
over to TCF at Closing and Purchaser shall make new
utility deposits at Closing.
9-

CLOSING

9. 1 The Closing or Close of Escrow shall take
place at the office of the Escrow Agent no later than June, 1993,
subject to such reasonable extension as may be necessary for TCF
to complete the process described in paragraph 3.4 above. If
Closing fails to timely occur by June, 1993, or as may be
extended by TCF as a result of the failure of the conditions set
forth in this Agreement then this Agreement shall terminate and
the Earnest Money and all interest earned shall be promptly
returned to Purchaser any documents delivered to escrow by Seller
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mptly returned to Seller and therefore neither party
urther rights or objections hereunder.
9. 2 At Closing, Seller shall deliver or cause to
to Purchaser, at Seller' s sole cost and expense,
following items:
(a) A Special Warranty Deed executed and
jknowledged on behalf of Seller, in recordable form,
mveying good and indefeasible fee simple title to the
roperties to Purchaser in the form attached hereto as
chibit "C." subject to all current taxes, reservations
i patents, all easements, rights-of-way, covenants,
snditions, and restrictions as may appear of record,
LI leases and all matters which an accurate survey or
physical inspection of the Property would disclose;
(b) A certificate of non-foreign status in
he form attached hereto as Exhibit " D";
(c) An ALTA standard Owner's Policy of Title
nsurance or, if timely requested by Purchaser, an ALTA
extended Owner's Policy of Title Insurance (the "Title
'olicy11 ) issued by the Title Company in the full amount
:>f the purchaser price insuring good and indefeasible
:itle to the Real Property in the Purchaser subject
Dnly to the Permitted Exceptions; the cost of a
Standard Owner' s Title Policy shall be paid by TCF;
(d) All original warranties and guaranties,
if any, and the keys pertaining to or affecting the
Property or any portion thereof and an assignment, duly
executed and acknowledged by Seller, assigning to
Purchaser all of Seller' s right, title and interest, if
any, in all warranties and guaranties applicable to the
Properties, or any part thereof in the form of Exhibit
W W
E hereto;
(e) A bill of sale duly executed and
acknowledged by Seller, transferring and assigning the
Personal Property free and clear of all liens in the
form of Exhibit "F" hereto;
(f) The originals of the Tenant Leases and
all amendments thereto, together with an assignment
duly executed and acknowledged by Seller, assigning all
of Seller' s interest in and to said Tenant Leases to
Purchaser in the form of Exhibit "G" hereto;
-11-

(g) Duly executed Estoppel Certificates with
respect to each Tenant Lease or the certification by
Seller or the Receiver as to the status of each Tenant
Lease;
(h) An assignment, duly executed and
acknowledged by Seller, assigning to Purchaser (who
shall 1assume Seller' s obligations thereunder) all of
Seller s rights under the Contracts in the form of
Exhibit "H":
(i) All additional documents and
instruments, including those documents described in
paragraphs 1 and 3. 2 above, this Agreement requires to
be provided by Seller at Closing, and all additional
documents and instruments as in the reasonable opinion
of the Title Company or Escrow Agent are reasonably
necessary for the proper consummation of this
transaction.
9. 3 At Closing, Purchaser shall deliver or cause
to be delivered to TCR the following items:
(a) The duly executed Loan Documents
referred to in Paragraph 2. 1(b) above;
(b) The premium differential to obtain ALTA
extended title insurance coverage if such has been
timely requested by Purchaser and the cost to obtain
the extended title insurance and the premium for any
special or other endorsements as may have been
requested by Purchaser; and
(c) All additional documents and instruments
this Agreement requires to be provided by Purchaser at
Closing and all additional documents and instruments as
in the reasonable opinion of the Title Company or
Escrow Agent are reasonably necessary for the proper
>^
consummation of this transaction.
9.4 At Closing, the following items shall be Z3\-DbK*^ J ^
paid, adjusted or prorated between Seller and Purchaser:
S^U^^S^)-^
(a) Ad valorem taxes and any general or
-^ \\\y\ 0Q
special assessments for the Property for the current *
'
calendar year shall be prorated as of the date of J • v \VCV.A^ \\<
Closing on the basis of the latest available tax bill C^Wvfe -^
and shall not be subject to subsequent adjustment;
~Vafc -^o^vc
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(b) Charges for the Title Policy shall be
made as provided in paragraph 9.2(c) above and 9.3(d)
above;
(c) All rent will be apportioned as of 11:59
p.m. on the day preceding the Closing. No prorations
shall be made for delinquent rents existing as of the
Closing. With respect to such delinquent rents,
Purchaser shall make a reasonable attempt to collect
the same for Seller' s benefit after Closing in the
usual course of operation of the Property, and any such
collection shall be remitted to Seller promptly upon
receipt by Purchaser; provided, however, that nothing
contained herein shall opt or to require Purchaser to
institute any lawsuit or other collection procedure to
collect such delinquent rents. In this regard, the
first money is collected from tenants owing delinquent
rents shall be applied to the current month' s rent and
retained by Purchaser and any overage shall be
forthwith paid by Purchaser to TCF for the delinquent
rents;
(d) All prepaid rents and refundable
security deposits actually collected and received by
Seller shall be credited to Purchaser. Non-refundable
deposits shall remain the property of Seller; and
(e) All other Closing costs (except as
otherwise set forth in this Agreement and professional
fees which shall be the responsibility of the party
employing the professional except as otherwise set
forth in this Agreement and in the event of litigation
concerning this Agreement), including, but not limited
to, recording and escrow fees, shall be shared by the
parties according to local custom.
9.5 Without limitation, it shall be the
obligation of the Escrow Agent at Closing or promptly thereafter
as the case may be:
(a) To record the Special Warranty Deed
delivered hereunder and upon recordation the Special
Warranty Deed shall be delivered to Purchaser;
(b) To deliver to Purchaser those items
specified in Paragraph 9. 2(d)-(j) above;
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(c) To perform the prorations specified in
Paragraph 9. 4 hereof; and
(d) To deliver to TCF the funds referred to
in Paragraph 9.3(a) above, and the Loan Documents which
are not recorded and to record TCF Loan Documents as
directed by TCF and upon recordation they shall be
delivered to TCF.
9. 6 Possession of the Property and keys thereto
shall be delivered to Purchaser by Seller or the Receiver at
Closing.
9. 7 Purchaser agrees to indemnify and hold TCF,
the Receiver and Seller harmless of and from any and all
liabilities, claims, demands, and expenses, of any kind or nature
(except those items which by the terms of this Agreement
specifically remain the obligation of Seller, TCF or the
Receiver) arising or occurring subsequent to the date of Closing
and which are in any way related to the ownership, maintenance,
or operation of the Property, including, but not limited to,
court costs and attorneys' fees. TCF agrees to indemnify and
hold Purchaser harmless of and from any and all liabilities,
claims, demands, and expenses of any kind or nature (except those
which by the terms of this Agreement specifically become the
obligation of Purchaser) arising or occurring prior to the date
of Closing that are in any way related to the ownership,
maintenance, or operation of the Property, including but not
limited to court costs and attorneys7 fees.
9. 8 In the event any party hereto receives notice
of a claim or demand which results or may result in
indemnification pursuant to Paragraph 9. 7 above, such party shall
immediately give notice thereof to the other. The party
receiving such notice shall immediately take such measures as may
be reasonably required to properly and effectively defend such
claim, and may defend same with counsel of its own choosing. In
the event the party receiving such notice fails to properly and
effectively defend such claim, and in the event such party is
liable therefor, the party so giving such notice may defend such
claim at the expense of the party receiving such notice.
10.

REMEDIES UPON DEFAULT

10. 1 In the event that Seller or TCF fails to
timely comply with all conditions, covenants, and obligations
Seller or TCF has hereunder, such failure shall be an event of
default and Purchaser shall have the option (a) to terminate this
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Agreement and receive immediately without further instruction or
consent of Seller or TCF the Earnest Money and all interest
earned thereon, or (b) grant Seller and TCF additional time
within which to comply.
10, 2 In the event all conditions of this
Agreement are satisfied and all covenants and agreements to be
performed prior to Closing are fully performed, but the sale is
not consummated through a default on the part of Purchaser, then
Seller shall have the option (a) to terminate this Agreement and
to receive from Escrow Agent upon demand liquidated damages in
the amount of the Earnest Money and all interest earned thereon,
such amount being agreed upon by the between the Seller or TCF
and the Purchaser as liquidated damages due to the difficulty and
inconvenience of ascertaining and measuring actual damages, and
the uncertainty thereof; or (b) to sue to enforce this Agreement
by specific performance.
11.

MISCELLANEOUS

11. 1 Any notice to be given or served upon any
party hereto in connection with this Agreement must be in writing
and shall be deemed to have been given (including by courier and
electronic facsimile transmission) and received and served
personally on the party to whom notice was given or on the second
day after mailing if mailed to the party to whom notice is to be
given by first class mail, certified or registered, postage
prepaid, return receipt requested and property addressed to
Purchaser, Seller and Escrow Agent as follows:
To Seller:

Judge Building Associates
c/o Harold J. Hill
366 South 500 East
Salt Lake City, Utah 84111

With Copies to:

William C. Halls, Esq.
9 Exchange Place, Suite 900
Salt Lake City, Utah 84111
William R. Russell, Esq.
#8 East Broadway, Suite 213
Salt Lake City, Utah 84111
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To TCF:

TCF Bank Wisconsin, F. S. B.
500 West Brown Deer Road
Milwaukee, Wisconsin 53223
Attn: Richard C. Thiermann,
Senior Vice President
Fax No. : (414) 351-8680

With copy to:

Robert D. Merrill, Esq.
Van Cott, Bagley, Cornwall & McCarthy
50 South Main Street, Suite 1600
P. O. Box 45340
Salt Lake City, Utah 84145
Fax No. : (801) 534-0058

To Purchaser:

Daniel A. Miller
c/o D. M. Properties Incorporated
13601 Ventura Blvd, Suite 93
Sherman Oaks, California 91423
David M. Kimball
Kimball Investments
999 South Main Street
Salt Lake City, Utah 84111

With copy to:

David R. Olsen, Esq.
Suitter Axland Armstrong & Hanson
175 South West Temple, Seventh Floor
Salt Lake City, Utah 84101-1480

To Escrow Agent:

Associated Title Company
349 South 200 East
Salt Lake City, Utah 84111

11. 2 Any representations and warranties contained
in Paragraph 7. 1 above shall be true and correct on the date of
Closing, and Purchaser shall have no obligation to close if such
representations and warranties are not true and correct as of
such date. Any representations and warranties contained in
Paragraph 7. 3 above shall be true and correct on the date of
Closing, and Seller shall have no obligation to close if such
representations and warranties are not true and correct as of
such date. It is further understood and agreed that any and all
representations, warranties, covenants, and agreements contained
herein, whether to be performed before or after the time of
Closing, shall not be deemed to be merged into or waived by the
instruments of Closing, but shall expressly survive Closing and
shall be binding upon the party obligated thereby.
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11. 3 This Agreement shall be construed and
interpreted in accordance with the laws of the State of Utah.
Venue for any action shall be Salt Lake County, Utah only and the
parties hereby submit to the jurisdiction of any federal or state
court in such county.
11.4 Where required for proper interpretation,
words in the singular shall include the plural; the masculine
gender shall include the neuter and the feminine, and vice versa.
The terms "heirs, executors, administrators, and assigns" shall
include "successors, legal representatives, and assigns."
11.5 This Agreement may not be modified or
amended, except by an agreement in writing signed by each of the
parties signing below. The parties may waive any of the
conditions contained herein or any of the obligations of the
other party hereunder, but any such wavier shall be effective
only if in writing and signed by the party waiving such
conditions or obligations.
11. 6 Purchaser may not assign its right, title
and interest under this Agreement without the prior written
consent of Seller and TCF which may be granted or denied in
Seller7 s and TCF' s sole and absolute discretion.
11.7 In the event any party files a suit in
connection with this Agreement or any provisions contained
herein, then the substantially prevailing party in such action
shall be entitled to recover, in addition to all other remedies
or damages, reasonable attorneys' fees and costs of court
incurred in such suit.
11. 8 The descriptive headings of the several
articles, sections, and paragraphs contained in this Agreement
are inserted for convenience only and shall not control or affect
the meaning or construction of any of the provisions hereof.
11. 9 This Agreement (and the items to be
furnished in accordance herewith) constitutes the entire
agreement between the parties pertaining to the subject matter
hereof and supersedes all prior and contemporaneous agreements
and understandings of the parties in connection therewith. No
representations, warranties, covenants, agreements, or conditions
not expressed in this Agreement shall be binding upon the parties
hereto or shall affect or be effective to interpret, change, or
restrict the provisions of this Agreement; provided, however,
that all certifications, representations, and warranties of
Seller contained in the statements and schedules to be furnished
-17011X24443.3-A

herewith, shall become a part of this Agreement as though st
forth herein,
11. 10 Numerous copies of this Agreement may be
executed by the parties hereto. Each such executed copy shall
have the full force and effect of any original executed
instrument.
11. 11 This Agreement shall be of no force and
effect unless Purchaser shall execute and deliver the Agreement
to Seller by 5: 00 p. m. local time, May 28, 1993 and unless Seller
shall have executed this Agreement and delivered it to Escrow
Agent on or before 5:00 p.m. local time, May 28, 1993. The
deliveries required herein may be made by facsimile provided ink
originals are delivered within forty-eight hours after the
facsimile transmission.
11. 12 Time is of the essence in the performance
of each of the provisions of this Agreement, however, in the
event the provisions of this Agreement require any act to be done
or action to be taken hereunder on the date which is a Saturday,
Sunday or legal holiday observed by Escrow Agent, such act or
action shall be deemed to have been validly done or taken if done
or taken on the next succeeding day which is not a Saturday,
Sunday or legal holiday observed by Escrow Agent.
11. 13 In the event any provision or part of this
Agreement is deemed invalid, illegal or unenforceable, prior to
Closing, such invalidity, illegality or unenforceability will not
affect the remaining provisions of this Agreement provided that
if the change materially affects the terms of this Agreement,
then either party may elect to terminate this Agreement, in which
event the Earnest Money and all interest earned thereon, will be
returned to Purchaser with all interest earned thereon and
thereupon this Agreement shall be null and void and of no further
force and effect.
11.14 All exhibits to this Agreement are fully
incorporated herein as though set forth at length.
11.15 In the event that eminent domain or
condemnation proceedings are commenced or notice is given of any
such proceedings or if any easements or dedications are sought on
or against any portion of the Real Property prior to Closing,
Purchaser shall have the right (a) to cancel this Agreement or
(b) to close the transaction contemplated hereunder, in which
event Purchaser shall be entitled to receive any and all
condemnation or eminent domain proceeds.
-18011X24443. 3 A

11.16 Seller and TCF shall pay Wallace Associates
a commission which is equal to six percent (6%) of the purchase
price as computed in Paragraph 2. 1 above for services rendered on
behalf of Seller, TCF and Purchaser in this transaction. The
foregoing commissions shall be deemed to have been earned and is
due and payable only upon the Closing of this transaction and
recordation of the Special Warranty Deed. Except for the payment
of the foregoing commission, each party warrants to the other
that it has not entered into any agreement that would subject the
other to the payment of any real estate commissions or fees due
or allegedly due any broker by reason of such agreement. Wallace
Associates shall pay Kimball Investments fifty percent (50%) of
said commission through escrow.
11.17
Nothing in this Agreement shall confer
upon any person, firm or corporation not party to this Agreement,
or the legal representatives of such person, firm or corporation,
any rights or remedies of any nature or kind whatsoever under or
by reason of this Agreement, except as expressly set forth
herein.
11.18
The terms and provisions of this
Agreement represent the results of negotiations between Seller
and Purchaser, each of which has been represented by counsel of
its own choosing, and neither or which have acted under any
duress or compulsion, whether legal, economic or otherwise.
Consequently, the terms and provisions of this Agreement shall be
interpreted and construed in accordance with their usual and
customary meanings, and Seller and Purchaser hereby waive the
application of any rule of law which would otherwise be
applicable in connection with the interpretation and construction
of this Agreement including (without limitation) any rule of law
to the effect that ambiguous or conflicting terms or provisions
contained i n the executed draft of this Agreement shall be
interpreted or construed against the party whose attorney
prepared the executed draft or any earlier draft of this
Agreement.
11. 19
TCF agrees to be responsible for the
proper and timely construction and installation of all required
<..
improvements and equipment in connection with the new Judge Cafe ^fe*
lease, and pay for all improvement and leasing costsf<(Xn
» . ^.
connection therewith. Purchaser shall have no responsibility or VPC,-**V>1
,
liability in connection therewith.
2»^
CovJossstOC

11. 20
It is a condition of purchase and
Purchaser' s obligations hereunder, that prior to the close of
escrow, there be executed a new parking agreement with the owner
-19011X24443.3

of the Exchange Parking Terrace, utilizing proper and current
legal descriptions, that reaffirms the right of the Judge
Building and its tenants to certain minimum parking privileges in
the Exchange Parking Terrace- It is understood that Seller and
TCF make no warranty or representation to Purchaser in connection
with such parking privileges or rights, but shall assist
Purchaser in obtaining such rights,
11. 21
In connection with the settlement of the
Action and the sale of the Property to Purchaser, TCF agrees to
preserve and assign to Purchaser the right to foreclose on the
leasehold interest of Martineau & Company.
DATED this ~~l*% day of May, 1993.

CONSENT AND JOINDER
TCF consents to and joins in the foregoing Agreement
and agrees to be bound by and perform those provisions pertaining
to TCF.
-20011X24443.3

DATED this ^ V day of May, 1993
TCF
TCF Bank,
Republic

Its
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EXHIBIT "A"
The following tract of real property lying in Salt Lake
County, State of Utah:
PARCEL 1;
BEGINNING at the Northwest corner of Lot 5, Block 52,
Plat "A", Salt Lake City Survey; and running thence
East 148.50 feet; thence South 100 feet; thence West
148. 50 feet; thence North 100 feet to the point of
BEGINNING.
SUBJECT TO AND TOGETHER WITH a non-exclusive right of
way over and across the following:
BEGINNING 138.5 feet East of the
Northwest corner of Lot 5, Block 52,
Plat "A", Salt Lake City Survey; and
running thence South 100. 0 feet; thence
South 7° 16' East 168.3 feet; thence East
10.0 feet; thence North 7° 16' West 168.3
feet; thence North 100.0 feet; thence
West 10.0 feet to the point of
BEGINNING.
PARCEL 2: (Foot-Walls)
A perpetual right to maintain and erect a Foot-Wall
upon a strip of land described as follows:
BEGINNING at the bottom of the building
at a point 100 feet South of the
Northwest corner of Lot 5, Block 52,
Plat, Plat "A", Salt Lake City Survey,
at depth of not less than 14 feet
beneath the level of Main Street; and
running thence East 138 1/2 feet; thence
South 2 feet; thence West 138 1/2 feet;
thence North 2 feet to the place of
BEGINNING.

•22011X24443. 3-A

EXHIBIT "B"
List of tenant leases to be provided at Closing.
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EXHIBIT "CM

SPECIAL WARRANTY DEED
WHEN RECORDED. MAIL TO:
Daniel A. Miller
David M. Kimball
c/o Kimball Investment Company
999 South Main Street
Salt Lake City, Utah 84111

SPECIAL WARRANTY DEED
JUDGE BUILDING ASSOCIATES, Utah general partnership,
Grantor, of 8 East Broadway, Salt Lake City, Utah 84111, hereby
CONVEYS AND WARRANTS against those claiming by, through, or under
said Grantor, but not otherwise, to DANIEL A. MILLER and DAVID M.
KIMBALL, as tenants in commons, c/o Kimball Investment Company,
999 South Main Street, Salt Lake City, Utah 84111, Grantee, for
the sum of Ten and No/100 Dollars ($10.00), and other good and
valuable consideration, the following described real property in
Salt Lake County, State of Utah:
The following tract of real property lying in Salt Lake
County, State of Utah:
PARCEL 1;
BEGINNING at the Northwest corner of Lot 5, Block 52,
Plat "A", Salt Lake City Survey; and running thence
East 148. 50 feet; thence South 100 feet; thence West
148. 50 feet; thence North 100 feet to the point of
BEGINNING.
SUBJECT TO AND TOGETHER WITH a non-exclusive right of
way over and across the following:
BEGINNING 138.5 feet East of the
Northwest corner of Lot 5, Block 52,
Plat "A", Salt Lake City Survey; and
running thence South 100.0 feet; thence
South 7° 16' East 168.3 feet; thence East
10.0 feet; thence North 7° 16' West 168.3
feet; thence North 100.0 feet; thence
West 10.0 feet to the point of
BEGINNING.
-24011\24443.3-A

PARCEL 2: (Foot-Walls)
A perpetual right to maintain and erect a Foot-Wall
upon a strip of land described as follows:
BEGINNING at the bottom of the building
at a point 100 feet South of the
Northwest corner of Lot 5, Block 52,
Plat, Plat "A", Salt Lake City Survey,
at depth of not less than 14 feet
beneath the level of Main Street; and
running thence East 138 1/2 feet; thence
South 2 feet; thence West 138 1/2 feet;
thence North 2 feet to the place of
BEGINNING.
SUBJECT TO:

WITNESS the hand of said Grantor as of the
, 1993.

day of

JUDGE BUILDING ASSOCIATES, a
Utah general partner

By
Harold J. Hill
General Partner
STATE OF UTAH

)
: ss.
COUNTY OF SALT LAKE )
The foregoing instrument was acknowledged before me
this
day of
, 1993, by Harold J. Hill, the
General Partner of Judge Building Associates, a Utah general
partnership.
NOTARY PUBLIC
Residing at:
My Commission Expires:
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EXHIBIT "D
NON-FOREIGN AGREEMENT
Section 1445 of the Internal Revenue Code provides that
a transferee of a U.S. real property interest must withhold tax
if the transferor is a foreign person. To inform Daniel A.
Miller and David M. Kimball ("Transferee11 ) that withholding of
tax is not required upon the disposition of a U. S. real property
interest by Judge Building Associates, a Utah general
partnership, ("Transferor"), Transferor hereby certifies as
follows:
1.
Transferor is not a foreign corporation, foreign
partnership, foreign trust, or foreign estate (as those terms are
defined in the Internal Revenue Code and Income Tax Regulations);
2.
Transferor's U.S.
and address are:
(a)

employer identification number

Judge Building Associates
c/o Harold J. Hill, General

Fed. ID Number

Transferor agrees to inform Transferee if it becomes a
foreign person at any time during the three year period
immediately following the date of this notice.
Transferor understands that this affidavit may be
disclosed to the Internal Revenue Service by Transferee and that
any false statement contained herein could be punished by fine,
imprisonment, or both.
Under penalties of perjury the undersigned declares
that he has examined this affidavit and to the best of his
knowledge and belief it is true, correct, and complete, and the
undersigned further declares that he has authority to sign this
affidavit on behalf of Transferor.
DATED as of the

day of June, 1993.
"TRANSFEROR"

By
Its
-26011X24443.3-A

The undersigned hereby acknowledges and affirms to the
below named notary public that (1) (s]he appeared before such
notary public, holds the position or title set forth above, and,
on behalf of the above named corporation by proper authority,
either executed the foregoing document before such notary public
or acknowledged to such notary public that the undersigned
executed the foregoing document, and that (2) the foregoing
document was the act of such corporation for the purpose stated
in it.

STATE OF UTAH
COUNTY OF SALT LAKE

this
of

)
:
)

ss,

The foregoing instrument was acknowledged before me
day of
, 19
, by
, a
corporation.

NOTARY PUBLIC
Residing at:
My Commission Expires:
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EXHIBIT "E"
Assignments of warranties to be provided at Closing.
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EXHIBIT " F"

BILL OF SALE
(Without Warranties)
JUDGE BUILDING ASSOCIATES, Utah general partnership,
SELLER, of 8 East Broadway, Salt Lake City, Utah 84111, for and
in consideration of the sum of Ten and no/100 hundred dollars
($10,00), and other good and value of consideration, hereby
sells, transfers and assigns, without warranty and "AS IS" all of
Seller' s right, title and interest in and to that certain
personable property located at 8 East Broadway, Salt Lake City,
Utah 84111 as more particularly described on Exhibit "A" attached
hereto and by this reference made a part hereof.
The Seller makes no representation as to title to said
property, the right to sell same or whether said property is
subject to any liens or encumbrances, the same being sold to
Seller without warranty and "AS IS."
DATED this

day of June, 1993.
JUDGE BUILDING ASSOCIATES, a
Utah general partnership

By
Harold J. Hill
General Partner
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EXHIBIT " G"
Original tenant leases to be delivered at Closing.
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EXHIBIT "H"

Assignments of c o n t r a c t s t o be delivered at Closing.
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ADDENDUM NO. 5
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SHECIALWARRAINTYDEED
WHEW RECQRPEP, MAIL TO:
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Daniel A. Miller
David M. Kimball
c/o Kimball Investment Company
999 South Main Street
Salt Lake City, Utah 84111

Lfj

SPECIAL WARRANTY DEED

IfD

JUDGE BUILDING ASSOCIATES, Utah limited partnership,
Grantor, of 8 East Broadway, Salt Lake City, Utah 84111, hereby
CONVEYS AND WARRANTS against those claiming by, through, or under
8aid Grantor, but not otherwise, to DANIEL A. MILLER and DAVID M.
KIMBALL, as equal tenants in commons, c/o Kimball Investment
Company, 999 South Main Street, Salt lake City, Utah 84111,
Grantee, for the sum of Ten and No/100 Dollars ($10.00), and
other good and valuable consideration, the following described
real property in Salt Lake County, State of Utah:
The following tract of real property lying in Salt Lake
County, State of Utah:
PARCEL 1;
§f

BEGINNING at the Northwest corner of Lot 5, Block 52,
Plat "A", Salt Lake City Survey; and running thence
East 148. 50 feet; thence South 100 feet; thence West
148. 50 feet; thence North 100 feet to the point of
BEGINNING.

$
•>
/N)

SUBJECT TO AND TOGETHER WITH a non-exclusive right of
way over and across the following:
BEGINNING 138. 5 feet Bast of the
Northwest corner of Lot 5, Block 52,
Plat "A", Salt Lake City Survey; and
runriing thence South 100. 0 feet; thence
So'ith 7*16' Bast 168.3 feet; thence Bast
10.0 feet; thence North 7*16' West 168.3
feet; thence North 100.0 feet; thence
West 10. 0 feet to the point of

§S

BEGINNING,

CH
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PARCEL 2: (Foot-Walla)
A perpetual right to maintain and aract a Foot-Kail
upon a atrip of land described aa follows:
BEGINNING at tha bottom of tha building
at a point 100 faat South of tha
Northwest corner of Lot 5, Block 52,
Plat, Plat "A", Salt Lake City Survey,
at depth of not leas than 14 feet
beneath the level of Main Street; and
running thence East 138 1/2 feet; thence
South 2 feet; thence West 138 1/2 feet;
thence North 2 feet to the place of
BEGINNING.
SUBJECT TO:

_ ^-The foregoing instrument was acknowledged before me
this £'
day of
J<^U
, 1993, by Harold J. Hill, the
General Partner of Judge Building Aaaooiataa, a Utah/Limited
partnera hip.
/)
sj
* A?
v
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ADDENDUM NO. 6
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WHEN RECORDED MAIL TO:
TCF BANK WISCONSIN,
500 West Brown Deer Road
Milwaukee, Wisconsin 53217
Attn: Richard ThJermann
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DEED OF TRUST
ASSIGNMENT OF RENTS AND SECURITY AGREEMENT
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THIS DEED OF TRUST (herein "Instrument") is made as of this *2^ day
"^ of June, 1993 among the Trustors/Grantors, DAVID M KIMBALL AND DANIEL A.
MILLER, whose address is c/o Kimball Investment Company, 999 South Main Street,
Salt Lake City, Utah, 84111 (jointly the "Borrower*), ASSOCIATED TITLE COMPANY,
(the Trustee**), whose address is 349 South 200 East, Salt Lake City, Utah,
84111-2811, and the Benefidaiy, TCF BANK WISCONSIN,feb,A Federal Savings Bank,
500 West Brown Deer Road, Milwaukee, Wisconsin, 53217 (the "Lender").
BORROWER, in consideration of the indebtedness herein recited and the
trust herein created, irrevocably grants, conveys and assigns to Trustee, in trust, with
power of sale, thefollowingproperty,rights,privileges and interests, to-wit:
L

8
§
«a
NJ

That certain tract of real property (hereinafter referred to as the Tract")
lying in Salt Lake County, State of Utah, which said property is more particularly
described on Exhibit "A" attached hereto and by this rcfcicuce incorporated herein.

ft
Together with all rights-of-way, easements, tenements, hereditaments,
appurtenances, royalties, mineral, oQ and gasrightsand profits, water, waterrightsand
water stock of Borrower belonging to or in any way appertaining to the Tract.
Together with allright,tide and interest of Borrower, now owned or
hereafter acquired, in and to any land lying in the bed of any street, road or avenue,
open or proposed, infrontof or acftfoining the Tract
Together with all right, title and interest of Borrower, now owned or
hereafter acquired, in and to any and all sidewalks and alleys, and all strips and gores
of land, adjac^m to or used in connecricm with the Tract
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All of Borrower's interests presently owned or hereafter acquired in all
buildings, structures, and Improvements now or at any time hereafter erected,
constructed, or situated upon the Tract or any part thereof, and all apparatus, fixtures,
machinery, equipment, engines, boilers, incinerators, building materials, appliances and
goods of every nature whatsoever now or hereafter located in, or on, and used, or
intended to be used in connection with the Tract including, but not limited to, those for
the purposes of supplying or distributing hearing, cooling, electricity, gas, water, air and
light; and all elevators, and related machinery and equipment, fire prevention and
extinguishing apparatus, security and access control apparatus, plumbing, bath tubs,
water heaters, water closets, sinks, ranges, stoves, refrigerators, dishwashers, disposals,
washers, dryers, awnings, storm windows, storm doors, screens, blinds, shades, curtains
and curtain rods, mirrors, cabinets, panelling, attached floor coverings, antennas, trees
and plants, including replacements and additions thereto, and proceeds and products
thereof, all of which shall be deemed to be and remain a part of the real property
covered by this Instrument, together with any and all replacements of any of the
foregoing and any and all additions thereto.

m.
All of Borrower's interests in all permits, contracts, and related rights and
benefits associated with the development and use of the Ttact including construction
contracts, rights to plans and specifications for construction, and governmental permits
relating to the construction of improvements on the Tract, or occupancy or use of the
Tract, and all names by which the Tract mxy be known, trademarks and goodwill, and
all proceeds from any of the foregoing.
IV.
All of Borrower's interests presently owned or hereafter acquired in
personal property used and useful in the operation of die Tract, including, but not
limited to, goods, including building materials located on or off the Tract, equipment,
machinery, tools, office equipment, supplies, furniture and furnishings, and all items
listed in II or HI above to the extent such items are deemed to be personal property
under the Utah Uniform Commercial Code, and in the proceeds and products of any of
the foregoing.
V.
Subject to the terms of paragraphs 5 and 11 of this Instrument, all awards
for the taking by eminent domain or by any proceeding or purchase in lieu thereof of
the whole or any part of the Tract or of any improvements now or hereafter situated
thereon or any estate or easement therein, and all proceeds of insurance paid on
account of partial or total destruction of improvements on the Tract, all of which
OUMItll.l
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awards and proceeds are hereby assigned to Lender, which is hereby authorized to
collect and receive such awards and proceeds and to give proper receipts and
acquittances therefor.
VL
All right, title and interest of Borrower in and to any and all present and
future leases, rental agreements and tenancies of any portion of the Tract or of any
space in any building erected upon the Tract, and the rents, issues and profits therefirom
and of any improvements now or hereafter situated on the Tract,

vn.
All right, title and interest of Borrower in and to all unearned premiums
accrued, accruing, or to accrue under any and all insurance policies now or hereafter
obtained by Borrower pursuant to the provisions hereof.
All of the real and personal property, rights, privileges and interests
described in the foregoing items I through VII and hereby granted, conveyed and
assigned are hereinafter collectively referred to as the "Property."
TO SECURE TO LENDER (a) the repayment of the indebtedness evidenced
by Borrower's Promissory Note dated on even date herewith (the "Note"), in die
principal sum of FIVE HUNDRED FIFTy THOUSAND Dollais ($550,000.00), or so much
of such amount as may be disbursed, with interest thereon, with die balance of the
indebtedness, if not sooner paid, due and payable on
; (b) the repayment
of any future advances, with interest thereon, made by tender to Borrower pursuant to
paragraph 32 hereof ("Future Advances*); (c) die payment of all other sums, with
interest thereon, advanced in accordance herewith to protect the security of this
Instrument; (d) the performance of the covenants and agreements of Borrower herein
contained, and (e) the payment and performance of any other indebtedness, obligation
or agreement which recites by its own terms that it is secured by this Instrument. The
foregoing items (a) through (e) are sometimes referred to herein as die "Obligations."
Borrower covenants tiiat Borrower is lawfully seised of die estate hereby
conveyed and has the right to grant, convey and assign die Property, that the Property,
except as previously disclosed to Lender, is free and dear of all Urns, claims and
encumbrances, and that Borrower will warrant and defend generally die tide to die
Property against all claims and demands.
Borrower and Lender covenant and agree as follows:
1.
PAYMENT OF PRINCIPAL AND INTEREST. Borrower shall
promptly pay when due die principal of and interest on die indebtedness evidenced by
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the Note, any prepayment and late charges provided in the Note and all other sums
secured by this instrument.
2.
FUNDS FOR TAXES, INSURANCE AND OTHER CHARGES. Subject
to applicable law or to a written waiver by Lender, Borrower shall pay to Lender on the
day monthly installments of principal or interest are payable under die Note (or on
another day designated in writing by Lender), until die Note is paid in full, a sum
(herein "Funds") equal to one-twelfth of (i) the yearly taxes and assessments which may
be levied on the Property, (ii) the yearly ground rents, if any, (iii) the yearly premium
installments for fire and other hazard insurance, rent loss insurance and such other
insurance covering the Property as Lender may require pursuant to paragraph 5 hereof,
and (iv) if this Instrument is on a leasehold, the yearly fixed rents, if any, under the
ground lease, all as reasonably estimated initially and from time to rime by Lender on
the basis of assessments and bills and reasonable estimates thereof. Any waiver by
Lender of a requirement that Borrower pay such Funds may be revoked by Lender, in
Lender's sole discretion, at any time upon notice in writing to Borrower, Lender may
require Borrower to pay to Lender, in advance, such other funds for other taxes,
charges, premiums, assessments, and impositions in connection with Borrower or the
Property which Lender shall reasonably deem necessary to protect Lender's interests
(herein "Other Impositions"). Unless otherwise provided by applicable law, Lender may
require Funds for Other Impositions to be paid by Borrower in a lump stun or in
periodic installments, at Lender's option.
The Funds shall be held in an institution(s) t i e deposits or accounts of
which are insured or guaranteed by a federal or state agency (including an affiliate of
Lender). Lender shall apply the Funds to pay the rates, rents, taxes, assessments,
insurance premiums and Other Impositions so long as Borrower is not in breach of any
covenant or agreement of Borrower in this Instrument. Lender shall make no charge
for so holding and applying the Funds, analyzing die account, or for verifying and
compiling the assessments and bills, unless Lender pays Borrower interest, *»ming« or
profits on the funds and applicable law permits Lender to make such a charge.
Borrower and Lender may agree in writing at the time of execution of this Instrument
that interest on die Funds shall be paid to Borrower, and unless such agreement is
made, Lender shall not be required to pay Borrower any interest, earnings or profits on
the Funds or to account to Borrower for any earnings or profits made by Lender from
any use of the funds. Lender shall give to Borrower, without charge, an annual
accounting of the Funds in Lender's normal format showing credits and debits to the
Funds and die purpose far which each debit to the Funds was made. Borrower hereby
grants Lender a security interest in the Funds as additional security far die sums
secured by this Instrument.
If the amount of the Funds held by Lender at the time of die annual
accounting thereof shall tw+A the * mft unt 4lmm*wA necessary by Lender to provide far
die payment of taxes, assessments, insurance premiums, rents and Other Impositions, as
they fall due, such excess shall be credited to Borrower in accordance with Lender's
omsmi.i
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usual practices. If at any time the amount of the Funds held by Lender shall be less
than die amount deemed necessary by Lender to pay taxes, assessments, insurance
premiums, rents and Other Impositions, as they fall due, Borrower shall pay to Lender
any amount necessary to make up the deficiency within thirty days after notice from
Lender to Borrower requesting payment thereof.
Upon Borrower's breach of any covenant or agreement of Borrower in this
Instrument, Lender may apply, in any amount and in any order as Lender shall
determine in Lender's sole discretion, any funds held by Lender at the time of
application (i) to pay rates, rents, taxes, assessments, insurance premiums and Other
Impositions which are now and will hereafter become due, or (ii) as a credit against
sums secured by this Instrument. Upon payment in full of all sums secured by this
Instrument, Lender shall promptly refund to Borrower any Funds held by Lender.
3.
APPLICATION OF PAYMENTS. Unless applicable law or die Note
provides otherwise, all payments received by Lender from Borrower under the Note or
this Instrument shall be applied by Lender in the following order of priority: (I)
amounts payable to Lender by Borrower under paragraph 2 hereof; (ii) interest payable
on the Note; (iii) interest payable on advances made pursuant to paragraph 8 hereof;
(iv) principal of advances made pursuant to paragraph 8 hereof; (v) principal of the
Note; (vi) interest payable on any Future Advance, provided that if more than one
Future Advance is outstanding, Lender may apply payments received among the
amounts of interest payable on the Future Advances in such order as Lender, in Lender's
sole discretion, may determine; (vii) principal of any Future Advance, provided that if
more than one Future Advance is outstanding, Lender may apply payments received
among the principal balances of the Future Advances in such order as Lender, in
Lender's sole discretion may determine; and (viii) any other sums secured by this
Instrument in such order as Lender, at Lender's option, may determine; provided,
however, that I,enrier may, at Lender's option, apply any sums payable pursuant to
paragraph 8 hereof prior to interest on and principal of die Note, but such application
shall not otherwise affect the order of priority of application specified in this paragraph
3.
4.
CHARGES; LIENS. Borrower shall pay all water and sewer rates,
rents, taxes, assessments, premiums and Other Impositions attributable to the Property
at Lender's option in the manner provided under paragraph 2 hereof or, if not paid in
such manner, by Borrower making payment, when due directly to the payee thereof, or
in such other manner as Lender may designate in writing. Borrower shall promptly
furnish to Lender all notices of amounts due under this paragraph 4, and in die event
Borrower shall make payment directly, Borrower shall promptly furnish to Lender
receipts evidencing such payments. Borrower shall promptly discharge any Hen which
has, or may have, priority over or equality with, the Hen of this Instrument, and
Borrower shall pay, when due, the claims of all persons supplying labor or materials to
or in connection with the Property. Except as otherwise provided in Paragraph 20
hereof, without Lender's prior written permission, Borrower shall not allow any lien
ouumi.i
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inferior to this Instrument to be perfected against the Property. Notwithstanding the
foregoing, Borrower shall have the right to contest in good faith the validity, amount
and enforceability of any such lien so long as Borrower shall post a bond, or such other
security as Lender may reasonably require, to protect the interest of Lender in the
Property.
5.
HAZARD INSURANCE. Borrower shall keep the improvements now
existing or hereafter erected on the Tract and all Borrower's tangible personal property
presently owned or hereafter acquired and wherever located insured by carriers at all
times satisfactory to Lender against loss by fire, theft, hazards included within the term
"extended coverage/ rent loss and such other hazards, casualty's (excluding earthquake
and flood insurance), liabilities and contingencies as Lender (and, if this Instrument is
on a leasehold, the ground lease) shall require and in such amounts and for such
periods as Lender shall require. All premiums on insurance policies shall be paid, at
Lender's option, in the manner provided under paragraph 2 hereof, or by Borrower
making payment, when due, directly to the carrier, or in such other maimer as Lender
may designate in writing.
All insurance policies and renewals thereof shall be in a form acceptable
to Lender and shall include a standard mortgagee clause in favor of and in form
acceptable to Lender. Lender shall have the right to hold true and correct copies of the
policies, and Borrower shall promptly furnish to Lender all renewal notices and all
receipts of paid premiums. At least thirty days prior to the expiration date of a policy,
Borrower shall deliver to Lender a renewal policy in form satisfactory to Lender. If this
Instrument is on a leasehold, Borrower shall furnish T>rndrr a duplicate of all policies,
renewal notices, renewal policies and receipts of paid premiums if, by virtue erf the
ground lease, the originals thereof may not be supplied by Borrower to Lender.
In the event of loss, Borrower shall give immediate written notice to the
insurance carrier and to Lender. In the event Borrower is in default, Borrower hereby
authorizes and empowers Lender, at Lender's option, as attorney-in-fact for Borrower,
to make proof of loss, to adjust and compromise any claim under insurance policies, to
appear in and prosecute: any action arising from such Insurance policies, to collect and
receive insurance proceeds, and to deduct therefrom Lender's expenses incurred in die
collection of such proceeds; provided however, that nothing mntirinrri in this paragraph
5 shall require Lender to incur any expense or take any action hereunder. Borrower
further authorizes Lender, at Lender's option, (J) to hold due balance of such proceeds
to be used to reimburse Borrower for the cost of reconstruction or repair of the
Property or (H) to apply the balance of such proceeds to die payment of the sums
secured by this Instrument, whether or not then doe, in die order of application set
forth in paragraph 3 hereof (subject, however, to the rights of the lessor under the
ground lease if this Instrument is on a leasehold).
Notwithstanding any inconsistent terms in die preceding paragraph, in the
event of destruction of a portion of the Property which it lest than 50 percent of the
replacement coat of improvements located on the real property described in Exhibit "A"
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as estimated by Lender in good faith, and provided Borrower is not in default hereunder
or under the Note, Lender shall hold the balance of insurance proceeds to be used to
reimburse Borrower for the cost of reconstruction or repair of the Property; provided,
however, if Lender determines that the insurance proceeds shall not be sufficient to
reconstruct or repair the Property to Lender's reasonable satisfaction, Borrower shall
deposit in a noninterest bearing account maintained by lender, within thirty days of
Lender's request, an amount determined by Lender which, when added to the insurance
proceeds, shall be sufficient to restore the Property to the equivalent of its original
condition or such other condition as Lender may approve in writing.
If the insurance proceeds are held by I*mder to reimburse Borrower for
the cost of restoration and repair of the Property, the Property shall be restored to the
equivalent of its original condition or such other condition as Lender may approve in
writing. Lender may, at Lender's option, condition disbursement of said proceeds on
Lender's approval of such plans and specifications of an architect satisfactory to Lender,
contractor's cost estimates, architect's certificates, waivers of liens, sworn statements of
mechanics and materialmen and such other evidence of costs, percentage completion of
construction, application of payments, and satisfaction of liens as Lender may
reasonably require. If the insurance proceeds are applied to the payment of the sums
secured by this Instrument, any such application of proceeds to principal shall not
extend or postpone the due dates of the monthly installments referred to in paragraphs
1 and 2 hereof or change the amounts of such installments. If the Property is sold
pursuant to paragraph 27 hereof, or if Lender acquires title to the Property, Lender shall
have all of the right, title and interest of Borrower in and to any insurance policies and
unearned premiums thereon and in and to the proceeds resulting from any damage to
the Property prior to such sale or acquisition.
6.
PRESERVATION AND MAINTENANCE OF PROPERTY; INJURY TO
PROPERTY; LEASEHOLDS. Borrower (i) shall not commit waste or permit impairment
or unusual deterioration of the Property, (ii) shall not abandon the Property, (iii) shall
restore or repair promptly and in a good and workmanlike manner all or any part of the
Property to the equivalent of its original condition, or such other condition as Lender
may approve in writing, in die event of any damage, injury or loss thereto, whether or
not insurance proceeds are available to cover in whole or in part the costs of such
restoration or repair, (hr) shall keep die Property, including improvements, fixtures,
equipment, machinery and appliances thereon, in good repair and shall replace fixtures,
equipment, machinery and appliances on the Property when necessary to keep such
items in good repair, (v) shah comply with all laws, ordinances, regulations and
requirements of any governmental body applicable to the Property, (vi) shall provide for
professional management of the Property by Borrower, or an affiliate of Borrower, or a
rental property manager satisfactory to Lender pursuant to a contract approved by
Lender in writing, unless such requirement shall be waived by Leader in writing; (vii)
shall generally operate and maintain the Property in a maimer to ensure maximum
rentals, and (viil) shall give notice in writing to Lender of and, u n k » otherwise
directed in writing by Lender, appear in and defend any action or proceeding purported
omimi.i
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to affect the Property, the security of this Instrument or die rights or powers of Lender.
Neither Borrower nor any tenant or other person shall remove, demolish or alter any
improvement now existing or hereafter erected on the Property or any fixture,
equipment, machinery or appliance in or on the Property except when incident to the
replacement of fixtures, equipment, machinery and appliances with items or like kind,
or incident to the alteration by Borrower or a tenant of any leasehold improvements or
fixtures in any tenant space resulting in the installation of improvements and fixtures
with a comparable or greater value than those removed.
Provided Borrower is in default, all causes of action of Borrower, whether
accrued before or after the date of this Instrument, for damage or injury to the Property
or any part thereof, or in connection with the transaction financed in whole or in part
by the funds loaned to Borrower by Lender or in connection with or affecting the
Property or any part thereof, including causes of action arising in tort or contract and
causes of action for fraud or concealment of a material fact, are, at Lender's option to
be exercised reasonably, assigned to Lender, and the proceeds thereof shall be paid to
Lender who, after deducting therefrom all its expenses, including reasonable attorney's
fees, may apply such proceeds to the sums secured by this Instrument or to any
deficiency hereunder or may release any moneys so received by it or any part thereof,
as Lender may elect. Lender may at its option appear in and prosecute in its own name
any action or proceeding to enforce any such cause of action and may make any
compromise or settlement thereof. Borrower agrees to fremte such further assignments
and other instruments as from time to time may be necessary to effectuate the
foregoing provisions and as Lender shall request
7.
USE OF PROPERTY. Unless required by applicable law or unless
Lender has otherwise agreed in writing, Borrower shall not allow changes in the use for
which all or any part of the Property was intended at the time this Instrument was executed. Borrower shall not initiate or acquiesce in a change in die zoning classification
of the Property without Lender's prior written consent,
8.
PROTECTION OP LENDER'S SECURITY. If Borrower M s to
perform the covenants and agreements contained in this Instrument, or if any action or
proceeding is commenced which affects the Property or title thereto or die interest of
Lender therein, including, but not limited to, eminent domain, insolvency, code
enforcement, or arrangements or proceedings involving a bankrupt oc decedent, then
Lender at Lender's option, may make such appeal ances, disburse such sums and take
such action as Lender deans necessary, in its sole discretion, to protect Lender's
interest, inrhvHng, but not limited to, (Q disbursement of attorney's fees, (H) entry
upon the Property to make repairs, (Hi) procurement of satisfr ctory Insurance as
provided in paragraph 5 hereof and (hr) if this Instrument is on a leasehold, exercise of
any option to renew or extend the ground lease on behalf of Borrower and the curing
of any default of Borrower in die terms and conditions of die ground lease.
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Any amounts disbursed by Lender pursuant to this paragraph 8, with
interest thereon, shall become additional indebtedness of Borrower secured by this
Instrument. Unless Borrower and Lender agree to other terms of payment, such
amounts shall be immediately due and payable and shall bear interest from the date of
disbursement at the rate stated in the Note unless collection from Borrower of interest
at such rate would be contrary to applicable laws, in which event such amounts shall
bear interest at the highest rate which may be collected from Borrower under applicable
law. Borrower hereby covenants and agrees that Lender shall be subrogated to die lien
of any mortgage or other lien discharged, in whole or in part, by the indebtedness
secured hereby. Nothing contained in this paragraph 8 shall require Lender to incur
any expense or take any action hereunder.
9.
INSPECTION. Lender may make or cause to be made reasonable
entries upon and inspections of the Property.
10.
BOOKS AND RECORDS. Borrower shall keep and maintain at all
times at Borrower's address stated herein, or such other place as Lender may approve in
writing, complete and accurate books of accounts and records in accordance with
generally accepted accounting principles adequate to reflect correctly the results of the
operation of the Property and copies of all written contracts, budgets, change orders,
leases and other instruments which affect the Property. Such books, records, contracts,
leases and other instruments shall be subject to examination and inspection at any
reasonable time by Lender. Upon Lender's reasonable request, Borrower shall furnish to
Lender, within ninety (90) days after the end of each fiscal year of Borrower, a balance
sheet, a statement of income and expenses of the Property and a statement of changes
in financial position, each in reasonable detail and certified by Borrower and, if Lender
shall require, by an independent certified public accountant Borrower shall furnish,
together with die foregoing financial statements and at any other rime upon Lender's
request, a rent schedule for the Property, certified by Borrower, showing the name of
each tenant, and for each tenant, the space occupied, die lease expiration date, the rent
payable and die rent paid.
11.
CONDEMNATION. Borrower shall prompdy notify Lender of any
action or proceeding relating to any condemnation or other taking, whether direct or
indirect, of the Property, or any part thereof, and Borrower shall appear hi and
prosecute any such action or proceeding unless otherwise directed by Lender in writing.
Provided Borrower is in default, Borrower authorizes Lender, at Lender's option, as
attorney-in-fact for Borrower, to commence, appear in and prosecute, in Lender's or
Borrower's name, any action or proceeding relating to any condemnation or other
taking of the Property, whether direct or irdirect, and to settle or compromise any
claim in connection with such condemnation or other taking. The proceeds of any
award, payment or claim for damages, direct or consequential, in connection, with any
condemnation or other taking, whether direct or indirect, of the Property, or any part
thereof, or for conveyances in Ueu of condemnation, are hereby assigned to and shall be
paid to Lender subject, if this Instrument is on a leasehold, to die rights of lessor under
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the ground lease, and subject to the rights of any tenants of the Property for relocation
expenses awarded exclusive to such tenants.
Borrower authorizes Lender to apply such awards, payments, proceeds or
damages, after the deduction of Lender's expenses incurred in the collection of such
amounts to restoration or repair of the Property or to payment of the sums secured by
this Instrument, whether or not then due, in the order of application set forth in
paragraph 3 hereof, with the balance, if any, to Borrower. Unless Borrower and Lender
otherwise agree in writing, any application of proceeds to principal shall not extend or
postpone the due date of the monthly installments referred to in paragraphs 1 and 2
hereof or change the amount of such installments. Borrower agrees to execute such
further evidence of assignment of any awards, proceeds, damages or claims arising in
connection with such condemnation or taking as Lender may require.
Notwithstanding any inconsistent terms in the preceding paragraph, in the
event of destruction of a portion of the Property which is less than 50 percent of the
replacement cost of improvements located on the real property described in Exhibit "A"
as estimated by Lender in good faith, and provided Borrower is not in default hereunder
or under the Note, Lender shall hold the balance of any such condemnation awards,
proceeds, payments or damages to be used to reimburse Borrower for the cost of
reconstruction and repair of the Property; provided, however, if Lender determines that
the condemnation awards, proceeds, payments or damages shall not be sufficient to
reconstruct or repair the Property to Lender's reasonable satisfaction, Borrower shall
deposit in an interest bearing account maintained by Lender, within thirty days of
Lender's request, an amount determined by Lender which, When added to the
condemnation awards, proceeds, payments or damages, shall be sufficient to restore the
Property to the equivalent of its original condition or such other condition as Lender
may approve in writing.
12.
BORROWER AND LIEN NOT RELEASED. Prom time to time,
Lender may, at Lender'* option, without giving notice to or obtaining the consent of
Borrower, Borrower's successors or assigns or of any Junior Wcnhnlder or guarantors,
without liability on Lender's pert and notwithstanding Borrower's breach of any
covenant or agreement of Borrower in this Instrument, extend the time for payment of
the indebtedness or any part thereof, reduce the payments thereon, release anyone
liable on the Obligations, accept a renewal note or notes thereto, modify the terms of
the Obligations, including die rime of payment or performance, release from the Uen of
this Instrument any part of the Property, take or release other or additional security,
reconvey any part of the Property, consent to any map or plan of the Property, consent
to the granting of any easement, join in any eitenrion or subordination agreement, and
agree in writing with Borrower to modify die rate of interest or period of amortization
of the Note or change the amount of die monthly installments payable thereunder. Any
actions taken by Lender pursuant to die terms of this paragraph 12 shall not affect die
obligation of Borrower or Borrower's successors or assigns to pay die sums secured by
this Instrument and to observe the covenants of Borrower contained herein, shall not
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affect the guaranty of any person, corporation, partnership or other entity for payment
or performance of the Obligations secured hereby, and shall not affect the lien or
priority of lien hereof on the Property. Borrower shall pay Lender a reasonable service
charge, together with such title insurance premiums and attorney's fees as may be
incurred, at Lender's option, for any such action if taken at Borrower's request.
13.
FORBEARANCE BY LENDER NOT A WAIVER. Any forbearance by
Lender in exercising any right or remedy hereunder, or otherwise afforded by applicable
law, shall not be a waiver of or preclude the exerdse of any right or remedy. The
acceptance by Lender of payment of any sum secured by this Instrument after the due
date of such payment shall not be a waiver of Lender's right to either require prompt
payment when due of all other sums so secured or to declare a default for failure to
make prompt payment. The procurement of insurance or the payment of taxes or other
liens or charges by Lender shall not be a waiver of Lender's right to accelerate the
maturity of the indebtedness secured by this Instrument, nor shall Lender's receipt of
any awards, proceeds or damages under paragraphs 5 and 11 hereof operate to cure or
waiver Borrower's default in payment of sums secured by this Instrument.
14.
ESTOPPEL CERTIFICATE. Borrower shall within fifteen days of a
written request from Lender famish Lender with a written statement, duly
acknowledged, setting forth the sums secured by this Instrument and any right of setoff, counterclaim or other defense which exists against such sums and the obligations of
this Instrument.
15.
UNIFORM COMMEROAL CODE S E ( ^ ^
This
Instrument is intended to be a security agreement pursuant to the Utah Uniform
Commercial Code for any of the items specified above as part of the Property which,
under applicable law, may be subject to a security interest pursuant to the Utah
Uniform Commercial Code, and Borrower hereby grants lender a security interest in
these items and in the proceeds and products of such items to secure the Obligations of
Borrower to Lender as defined herein. Borrower agrees that Lender may file this
Instrument, or a reproduction thereof, in the real estate records or other appropriate
index, as a financing statement for any of the items specified above as part of the
Property. Any reproduction of this Instrument or of any other security agreement or
financing statement shall be sufficient as a financing statement In addition, Borrower
agrees to execute and deliver to Lender, upon Lender's request, any financing
statements, as well as extensions, renewals and amendments thereof, and reproductions
of this Instrument in such form as Lender may require to perfect a security interest with
respect to the items. Borrower shall pay all costs of filing such financing statement*
and any extensions, renewals, amendments and releases thereof, and shall pay all
reasonable coats acid expenses of any record searches for financing statements which
Lender may reasonably require. Without the prior written consent of Lender, Borrower
shall not create or suffer to be created pursuant to the Utah Uniform Commercial Code
any other security interest in the items, including replacements and additions thereto.
Upon Borrower's breach of any covenant or agreement of Borrower contained in this
omsmi.i
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Instrument, including the covenants to pay when due all sums secured by this
Instrument, Lender shall have the remedies of a secured party under the Utah Uniform
Commercial Code or other applicable law, and, at Lender's option, may also invoke the
remedies provided in paragraph 27 of this Instrument as to such items. In exercising
any of these remedies, Lender may proceed against the real property and any items of
personal property specified above as part of the Property separately or together and in
any order whatsoever, without in any way affecting the availability of Lender's remedies
under the Utah Uniform Commercial Code or of the remedies provided in paragraph 27
of this Instrument.
16. LEASES OF THE PROPERTY. As used in this paragraph 16, the
word lease*1 shall mean "sublease** if this Instrument is on a leasehold. Borrower shall
comply with and observe Borrower's obligations as landlord under all leases of the
Property or any part thereof. Borrower, at Lender's request, shall furnish Lender with
executed copies of all leases now existing or hereafter made of all or any part of the
Property, and all leases now or hereafter entered into will be in form and substance
subject to the approval of Lender. All leases of the Property shall specifically provide
that such leases are subordinate to this Instrument: that the tenant attoms to Lender,
such attornment to be effective upon lender's acquisition of title to the Property: that
the tenant agrees to execute such further evidences of attornment as Lender may from
time to time request: that the attornment of the tenant shall not be terminated by
foreclosure: and that Lender may, at Lender's option, accept or reject such attornments.
Borrower shall not, without Lender's written consent, execute, modify, surrender or
terminate, either orally or in writing, any lease now existing, or hereafter made, of all
or any part of the Property providing for a term of five years or more for more than
5,000 square feet in which the average annual rent rate is less than $6.50 per square
foot, permit an assignment or sublease of such a lease without Lender's written consent,
or request or consent to the subordination of any lease of all or any part of the Property
to any lien subordinate to this Instrument If Borrower becomes aware that any tenant
proposes to do, or is doing, any act or thing which may give rise to any right or set-off
against rent, Borrower shall (i) take such steps as shall be reasonably calculated to
prevent the accrual of any right to a set-off against rent, (ii) notify Lender thereof and
of the amount of the set-offs, and (iii) within ten days after such accrual, reimburse the
tenant who shall have acquired such right to set-off or take such other steps as shall
effectively discharge such set-off and as shall assure that rents thereafter due shall
continue to be payable without set-off or deduction.
Upon Lender's request, Borrower shall assign to Lender, by written
Instrument satisfactory to Lender, all leases now existing or hereafter made of all or any
part of the Property and all securi*' deposits made by tenants in connection with such
leases of the Property. Upon assi&jxnent by Borrower to Lender of any leases of the
property, and upon Borrower's default hereunder or under the Note, Lender shall have
all of the rixhts and powers possessed by Borrower prior to such assignment and Lander
shall have the right to modify, extend or terminate such existing leases and to execute
new 1ftff*tr in fifiHfiV sola discretion.
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17.
REMEDIES CUMULATIVE. Each remedy provided in this
Instrument is distinct and cumulative to all other rights or remedies under this
Instrument or afforded by law or equity and may be exercised concurrently,
independently or successively, in any order whatsoever.
18.
ACCELERATION IN CASE OF BORROWER'S INSOLVENCY. If
Borrower shall voluntarily file a petition under the federal Bankruptcy Act, as such Act
may from time to time be amended, or under any similar or successor federal statute
relating to bankruptcy, insolvency arrangements or reorganizations, or under any state
bankruptcy or insolvency act, or file an answer in an involuntary proceeding admitting
insolvency or inability to pay debts, or if Borrower shall fail to obtain a vacation or stay
of involuntary proceedings brought for the reorganization, dissolution or liquidation of
Borrower within ninety days of the date of filing of such proceedings, or if Borrower
shall be adjudged a bankrupt, or if a trustee or receiver shall be appointed for Borrower
or Borrower's property, or if the Property shall become subject to the jurisdiction of a
federal bankruptcy court or similar state court, or if Borrower shall make an assignment
for the benefit of Borrower's creditors, or if there is an attachment, execution or other
judicial seizure of any portion of Borrower's assets and such seizure is not discharged
within twenty days, then Lender may, at Lender's option, declare all of the sums
secured by this Instrument to be immediately due and payable without prior notice to
Borrower, and Lender may invoke any remedies permitted by paragraph 27 of this
Instrument. Any attorney's fees and other expenses incurred by Lender in connection
with Borrower's bankruptcy or any of the other aforesaid events shall be additional
indebtedness of Borrower secured by this Instrument pursuant to paragraph 8 hereof.
19.
TRANSFERS OF THE PROPERTY OR BENEFICIAL INTERESTS IN
BORROWER; ASSUMPTION; FURTHER ENCUMBRANCE. On sale or transfer of (i) all
or any part of the Property, or any interest therein (excluding leases of tenant space
which do not include options or rights to acquire any ownership or operating interest in
the Property), or (ii) beneficial interests in Borrower or any approved successor in
interest to Borrower in the ownership of the Property Of Borrower or any such
successor is not a natural person or persons but is a corporation, partnership, trust or
other legal entity), Lender may, at Lender's option, declare all of die sums secured by
this Instrument to be immediately due and payable, and Lender may invoke any
remedies permitted by paragraph 26 of this Instrument. This option shall not apply in
case of:
(a)
transfers by devise or descent or by operation of law upon
the death of a joint tenant;
(b)
sales or transfers of beneficial interest in Borrower provided
that such sales or transfers, together with any prior sales or transfers of beneficial
interests in Borrower, but excluding sales or transfers under subparagraph (a) above, do
not result in more than 49% of the beneficial interests in Borrower haying been sold or
transferred since the execution of this Instrument and sales of transfer! of the property,
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within twelve (12) months of the date of this Instrument, to a partnership in which the
Borrowers are the majority managing partners and in which they shall continue to
guarantee the obligations. All loan terms shall remain the same in the event of such
transfer. Such transfer is subject to Lender's approval and underwriting. Borrower
shall reimburse Lender for costs incurred for such transfer;
(c)
Borrower shall have a one-time right to sell the Property and
have the new buyer assume the loan. All loan terms shall remain the same in the event
of such transfer. Such transfer is subject to Lender's approval and underwriting.
Borrower shall reimburse Lender for costs incurred for such transfer. Such transfer
shall be subject to lender's approval which will be based upon its underwriting and due
diligence of the proposed transfer, taking into account its credit policies in effect at that
time. Items to be reviewed shall include, but not be limited to, new buyer's credit
worthiness and management ability, Borrower's credit history, if the loan is in good
standing and no default exists, physical condition of the Property, Property's valuation,
and financial performance. The new buyer shall execute written documents as may be
required by Lender. A transfer fee of 1% of the loan balance shall be paid, plus
reimbursement of costs incurred by Lender; and
(d)
sales or transfers of fixtures or any personal property
pursuant to the first paragraph of paragraph 6 hereof.
20,
Borrower shall have a one-time right to further encumber the
Property with a junior trust deed for the purpose of providing funds for improvements
at the Property. Such encumbrance shall be subject to Lenders approval which will be
based upon its underwriting and due diligence of the proposed encumlxance taking into
account Lender's credit policies in effect at that time. Kerns to be reviewed shall
include, but not be limited to, Borrower's credit history, the good standing of
Borrower's Obligations, physical condition of the Property, Properr/s valuation and
financial performance, the proposed terms and conditions of the encumbrance, the
terms, conditions and credit worthiness of proposed tenant leases (unless the further
encumbering the Property have lease approval procedures acceptable to Lender) and the
appropriate safeguards to assure that such funds are invested in improvements for the
Property. Lender shall also give due consideration to the fact that the Property has a
high vacancy factor and substantial improvements are required to lease vacant spaces
and increase the rental income of the Property.
21.
NOTICE. Except for any notice required under applicable law to be
given in another manner, any notice or other communication required or permitted to
be given hereunder and any approval by any party shall be in writing and shall be
personally delivered or delivered by overnight courier in each case with receipt
acknowledged, or deposited in an official depository of the United States Postal Service,
postage prepaid, by registered or certified mail, return receipt requested, to the other
party or parties at the addresses listed below. All notices and other communications
shall be deemed to have been duly given on (a) the date of receipt thereof (including
01IN342S1.!
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all required copies thereof as set forth below) if delivered personally or by overnight
courier or (b) five (5) business days after the date of mailing thereof (including all
required copies thereof as set forth below) if transmitted by mail. Each party may
change its address for receipt of notices by a notice given to the other parties in
accordance with this provision. Notices shall be addressed as follows:

To the Bomaggc
David M. Kimball
c/o Kimball Investment Co.
999 South Main Street
Salt Lake City, Utah 84111
With a copy to:
Daniel A. Miller
c/o D.M. Properties Incorporated
13601 Ventura Blvd., Suite 93
Sherman Oaks, California 91423

To the Lender
TCP Bank Wisconsin, F.S.B.
Attention: Richard Thiemann
A Federal Savings Bank
500 West Brown Deer Road
Milwaukee, Wisconsin 53217
With a copy to:
Van Cott, Bagley, Cornwall & McCarthy
Attention: Robert D. Merrill
50 South Main Street, Suite 1600
Salt Lake City, Utah 84144
22.
SUCCESSORS AND ASSIGNS BOUND; JOINT AND SEVERAL
LIABILITY; AGENTS; CAPTIONS. The covenants and agreements herein contained shall
bind, and the rights hereunder shall inure to the respective successors and assigns of
Lender and Borrower, subject to the provisions of paragraph 19 hereof. In exercising
any rights hereunder or taking any actions provided for herein, Lender may act through
its employees, agents or independent contracton as authorized by Lender. The captions
and headings of the paragraphs of this Instrument are for convenience only and are not
to be used to interpret or define the provisions hereof.
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23.
GOVERNING LAW; SEVERABILITY. The loan secured by this
Instrument is made pursuant to the laws of the State of Utah and the rules and
regulations promulgated thereunder, and the loan contract between the parties,
including this Instrument, the Note and any other obligation which this Instrument
secures, and shall be construed and governed by such laws, rules and regulations. In
the event that any provision or clause of this Instrument or the Note is invalid, such
invalidity shall not affect other provisions of this Instrument or the Note which can be
given effect without the invalid provision, and to this end the provisions of this
Instrument and the Note are declared to be severable. The procedures to be applied by
Lender in the event of default of Borrower shall be those procedures required by the
jurisdiction where the Property or any portion thereof is located.
24.
WAIVER OF STATUTE OF LIMITATIONS. Borrower hereby waives
the right to assert any statute of limitations as a bar to the enforcement of the lien of
this Instrument or to any action brought to enforce the Note or any other obligation
secured by this Instrument.
25.
WAIVER OF MARSHALLING. Notwithstanding the existence of any
other security interest in the Property held by Lender or by any other party, Lender
shall have the right to determine the order in which any or all of the Property shall be
subjected to the remedies provided herein. Lender shall have the right to determine the
order in which any or all portions of the indebtedness secured hereby are satisfied from
the proceeds realized upon the exerdse of the remedies provided herein. Borrower, any
party who consents to this Instrument and any party who now or hereafter acquires a
security interest in the Property and who has actual or constructive notice hereof
hereby waive any and all right to require the marshalling of assets in connection with
the exercise of any of the remedies permitted by applicable law or provided herein.
26.
ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; LENDER
IN POSSESSION. As part of the consideration for the indebtedness evidenced by the
Note, Borrower hereby absolutely and unconditionally assigns and transfers to Lender
all the rents and revenues of the Property (including security deposits), including those
now due, past due, or to become due by virtue of any lease or other agreement for die
occupancy or use of all or any part of the Property, regardless of to whom the rents and
revenues of the Property are payable. Borrower hereby authorizes Lender or Lender's
agents to collect the rents and revenues and hereby directs each tenant of the Property
to pay such rents to Lender or Lender's agents; provided, however, that prior to written
notice given by Lender to Borrower of die breach by Borrower of any covenant or
agreement of Borrower in this Instrument, Borrower shall collect and receive all rents
and revenues of the Property as trustee for the benefit of lender and Borrower, to apply
the rents and revenues so collected to the sums secured by this Instrument in the order
proridedin paragraph 3 hereof with the balance, so long as no such breach has
occurred, to the account of Borrower, it being Intended by Borrower and Lender that
this assignment of rents constitutes an absolute assignment and not an assignment for
additional security only. Upon delivery of written notice by Lender to Borrower of the

omsmi l

16

breach by Borrower of any covenant of Agreement of Borrower in this Instrument, and
without the necessity of Lender entering upon and taking and maintaining full control
of the Property in person, by agent or by a court-appointed receiver, Lender shall
immediately be entitled to possession of all rents and revenues of the Property as
specified in this paragraph 26 as the same become due and payable, including but not
limited to rents then due and unpaid, and all such rents shall immediately upon delivery
of such notice be held by Borrower as trustee for the benefit of Lender only; provided,
however, that the written notice by Lender to Borrower of the breach by Borrower shall
contain a statement that Lender exercises its right to such rents. Borrower agrees that
commencing upon delivery of such written notice of Borrower's breach by Lender to
Borrower, each tenant of the Property shall make such rents payable to and pay such
rents to Lender or lender's agents on Lender's written demand to each tenant therefor,
delivered to each tenant personally by mail or by delivering such demand to each rental
unit, without any liability on the part of the tenan: to inquire further as to the existence
of a default by Borrower.
Borrower hereby covenants that Borrower has not executed any prior
assignment of said rents, that Borrower has not performed, and will not perform, any
acts or has not executed, and will not execute, any instrument which would prevent
Lender from exercising its rights under this paragraph 26, and that at the time of
execution of this Instrument there has been no anticipation or prepayment of any of the
rents of the Property for more than two months prior to the due dates of such rents.
Except with respect to those leases with agencies of the State of Utah providing for 'he
payment of annual rants in advance, Borrower covenants that Borrower will not
hereafter collect or accept payment of any rents of the Property more than two months
prior to the due dates of such rents. Borrower further covenants that Borrower will
execute and deliver to Lender such further assignments of rents and revenues of the
Property as Lender may from time to time request.
Upon Borrower's breach of any covenant or agreement of Borrower in this
Instrument, Lender may, in person, by agent or by a court-appointed receiver, regardless
of the adequacy of Lender's security, enter upon and take and maintain full control of
the Property in order to perform nil acts necessary and appropriate for the operation
and maintenance thereof including but not limited to, the execution, cancellation or
modification of leases, the collection of all rents and revenues of the Property, the
making of repairs to the Property and the execution or termination of contracts
providing for the management or maintenance of the Property, all on such terms as are
deemed best to protect the security of this Instrument. In the event Lender elects to
seek the appointment of a receiver for the Property upon Borrower's breach of any
covenant or agreement of Borrower in this Instrument, Borrower hereby expressly
consents to the appointment of such receiver. Lender car the receiver shall be entitled to
receive a reasonable foe for so managing die Property.
AH rents and revenues collected subsequent to delivery of written notice
by Lender to Borrower of the breach by Borrower of any covenant or agreement of
ouumi.i
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Borrower in this Instrument shall be applied first to the costs, if any, of taking control
of and managing the Property and collecting the rents, including, but not limited to,
attorney's fees, receiver's fees, premiums on receiver's bonds, costs of repairs to the
Property, premiums on insurance policies, taxes, assessment and other charges on the
Property, and the costs of discharging any obligation or liability of Borrower as lessor
or landlord of the Property and then to the sums secured by this Instrument. Lender or
the receiver shall have access to the books and records used in the operation and
maintenance of the Property and shall be liable to account only for those rents actually
received. Lender shall not be liable to Borrower, anyone claiming under or through
Borrower or anyone having an interest in the Property by reason of anything done or
left undone by Lender under this paragraph 25.
If the rents of the Property are not sufficient to meet the costs, if any, of
taking control of and managing the Property and collecting the rents, any funds
expended by Lender for such purposes shall become indebtedness of Borrower to Lender
secured by this Instrument pursuant to paragraph 8 hereof. Unless Lender and
Borrower agree in writing to other terms of payment, such amounts shall be payable
upon notice from Lender to Borrower requesting payment thereof and shall bear interest
from the date of disbursement at the rate stated in the Note unless payment of interest
at such rate would be contrary to applicable law, in which event such amounts shall
bear interest at the highest rate which may be collected from Borrower under applicable
law.
Any entering upon and taking and maintaining of control of the Property
by Lender or the receiver and any application of rents as provided herein shall not cure
or waive any default hereunder or invalidate any other right or remedy of Lender under
applicable law or as provided herein. This assignment of rents of the Property shall
terminate at such time as this Instrument ceases to secure indebtedness held by Lender.
27.
ACCELERATION; REMEDIES. Upon Borrower's breach of any
covenant or agreement of Borrower in this Instrument, including, but not limited to, the
covenants to pay when due any sums secured by this Instrument, or upon Borrower's
breach of any covenant or agreement of Borrower, Lender, at Lender's option, may
declare all of the turns secured by this Instrument to be immediately due and payable,
and may invoke the power of sale and other remedies permitted by applicable law or
provided herein; provided, however, that in the case of a breach relating to a failure by
Borrower to make payment of any sum secured by this Instrument when due, Lender
shall give Borrower written notice of the breach, and Borrower shall have ten (10) days
from the date of such notice to cure the breach before the remedies provided herein or
by law shall be exercised, and provided further that in the case of a breach relating to
the failure of Borrower to perform any other covenant or agreement of Borrower in the
Note, this Instrument, or any other agreement or obligation secured by this Instrument,
the remedies provided hereunder or by law shall not be exercised unless Lender shall
have given Borrower written notice stating the nature of the breach and (i) Borrower
shall not have aired the breach within thirty (30) days after notice of the breach was
•msitu. i
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given or (ii) where such breach cannot be reasonably cured within the thirty (30) day
period, Borrower shall not have commenced corrective action within the thirty (30) day
period or shall not have prosecuted any corrective action commenced diligently to
conclusion. Borrower acknowledges that the power of sale herein granted may be
exercised by Lender without prior judicial hearing. Lender shall be entitled to collect all
costs and expenses incurred in pursuing such remedies, including, but not limited to,
attorney's fees and costs of documentary evidence, abstracts and tide reports.
If Lender invokes the power of sale, Lender shall execute or cause Trustee
to execute a written notice of the occurrence of an event of default and of Lender's
election to cause the Property to be sold and shall cause such notice to be recorded in
each county in which the Property or some part thereof is located. Trustee shall give
notice of default and notice of sale and shall sell the Property according to applicable
law. Trustee may sell the Property at the time and place and under the terms
designated in the notice of sale in one or more parcels and in such order as trustee may
determine. Trustee may postpone sale of all or any parcel of the property by public
announcement at the time and place of any previously scheduled sale to the extent
permitted by law. Lender or Lender's designee may purchase the Property at any sale.
Borrower agrees to surrender possession of the Property to the Purchaser immediately
after such sale.
Trustee shall deliver to the purchaser Trustee's deed conveying the
Property so sold without any covenant or warranty, express or implied. The redtals in
the Trustee's deed shall be prima fade evidence of the truth of the statements made
therein. Trustee shall apply the proceeds of the sale in the following order: (i) to all
costs and expenses of the sale, including, but not limited to, Trustee's and attorney's
fees and costs of title evidence; (ii) to all sums secured by this Instrument in such order
as Lender, in Lender's sole discretion, directs; and (iii) the excess, if any, to the person
or persons legally entitled thereto.
28.
RECONVEYANCE. Upon payment of all sums secured by this
Instrument, Lender shall request Trustee to reconvey the Property and shall surrender
this Instrument and all notes evidencing indebtedness secured by this Instrument to
Trustee. Trustee shall reconvey the Property without warranty to the person or persons
legally entitled thereto. Such person or persons shall pay Trustee's reasonable costs
incurred In so reconveying the Property.
29.
SUBSTITUTE TRUSTEE. Lender, at Lender's option, may from time
to time, by an instrument in writing, appoint a successor trustee to any Trustee
appointed hereunder, which instrument wtcn executed and acknowledged by Lender
and recorded in the office of die Recorder of the county or counties where the Property
is situated, shall be conclusive proof of [roper substitution of such successor trustee.
The successor trustee shall, without conveyance of die Property, succeed to all the dde,
powers and duties conferred upon the Trustee herein and by applicable law upon
recordation of the instrument. Said instrument shall contain the name of the original
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Lender, Trustee and Borrower hereunder, the book and page where this instrument is
recorded, and the name and address of the successor trustee.
30.
REQUEST FOR NOTICES. Borrower requests that copies of any
notice of default and notice of sale hereunder be sent to Borrower at Borrower's address
stated herein.
31.
STATEMENT OF OBLIGATION. Lender may coflect a fee not to
exceed the maximum allowed by applicable law for furnishing any statement of
obligation or statement regarding the condition of or balance owing under the Note or
secured by this Instrument.
32.
FUTURE ADVANCES. Upon request of Borrower, Lender, at
Lender's option, so long as this Instrument secures indebtedness held by Lender, may
make Future Advances to Borrower. Such Future Advances, with interest thereon, shall
be secured by this Instrument when evidenced by promissory notes stating that said
notes are secured hereby.
33.
OFFSETS. No indebtedness secured by this Instrument shall be
deemed to have been offset or to be offset or compensated by all or part of any claim,
cause of action, counterclaim or part of any claim, cause of action, counter-claim or
crossclaim, whether liquidated or unliquidated, which Borrower now or hereafter may
have or may claim to have against Lender. In respect to the indebtedness now or
hereafter secured hereby, Borrower waives, to the fullest extent permitted by law, the
benefits of any applicable law, regulation or procedure which substantially provides
that, where cross-demands for money have existed between persons at any point in time
when neither demand was barred by the applicable statute of limitations, and an action
is thereafter commenced by one such person, the other person may assert in his answer
the defense of payment in that the two demands are compensated so far as they equal
each other, notwithstanding that an independent action asserting his claim would at the
times of filing his answer be barred by the applicable statute of limitations.
34.
JUDICIAL FORECLOSURE. Upon the occurrence of a default
hereunder, Lender shall have the option to declare all sums secured by this Instrument
immediately due and payable and foreclose this Instrument as a Mortgage, to the extent
permitted by law.
35.
TRUSTEE. The Trustee shall accept the trust created under this
Instrument when this Instrument is duly executed, acknowledged and recorded in
accordance with law. To the extent required by l*Wi any right or remedy granted to
Lender hereunder shall be deemed to be granted to Trustee where such right or remedy
must be held or enforced by Trustee, and any action which Lender is authorized by this
Instrument to take and which is taken by Trustee shall have the same effect and
protections contained in this Instrument as if such action had been taken by Lender.
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36.
FINANCING STATEMENT. This Instrument is intended to be a
financing statement complying with the formal requisites therefore es set forth in the
Utah Uniform Commercial Code. For that purpose, the name and address of the debtor
is the name and address of Borrower set forth on page 1 of this Agreement and the
name and address of uie secured party is the name and address of the Lender as jet
forth on page 1 of this Instrument. This financing statement coven those types of items
specified above as part of the Property which, under applicable law, may be subject to a
security interest pursuant to the Utah Uniform Commercial Code, and in which
Borrower has granted to Lender a security interest under paragraph 15 of this
Instrument, including the proceeds and products from any and all such Property. This
financing statement also coven goods which are or may become fixtures on the real
property described in Exhibit "A" hereto and is to be recorded in the real estate records
of the county recorder in each county in which a portion of the Property is located.
The Borrower is the record owner of the real estate described in Exhibit "A" hereto.
Lender is a purchase money seller or lender of the Property.
37.
ENVIRONMENTAL LAWS. Borrower warrants and represents the
following to its best knowledge:
(a)
Borrower is not aware of any environmental law violations
at the Property other than those that may relate to information contained in the
environmental report dated December 14,1993, a copy of which has been provided to
Borrower (the "Report").
(b)
Borrower is not aware of any hazardous substances or
materials at the Property other than what is described in the Report.
(c)
Borrower covenants and agrees to comply with all applicable
environmental laws in connection with improvements it makes to the Property.
(d)
Within 18 months after the date of this Instrument,
Borrower agrees to replace the roof of the Property and remove all asbestos on the roof
at such time.
(e)
Borrower wQl provide Lender with copies of all notices,
complaints, citations, etc., it receives that assert a violation of any environmental law.
38.
INDEMNIFICATION, a) Borrower shall defend, indemnify and
hold harmless Leader, its directors, officexs, employees and agents, from all Ion, costs
(including reasonable attorneys1 fees and legal expenses), liability, damage and claims
whatsoever directly or indirectly resulting from, arising out of or based upon, (i) any
conduct or management of the Property; (ii) any work or thing whatsoever done in and
on the Property, including but not limited to any condition of the Property, or of any
sidewalk adjoining the Property, or of any vaults, passageways, or space in or on or
appurtenant to or adjoining the Property; (iii) any breach or default on the part of
OUMItll.l

21

Borrower in the performance of any covenant or agreement to be performed pursuant
to the Note, this Instrument, or any other agreement given in connection therewith; (iv)
any act of negligence or alleged act of negligence of Borrower, or any occupant of the
property or any part thereof, or of its or their agents, contractors, servants, employees,
invitees, licensees, or of trespassers or arising bom any accident, injury, or damage
whatsoever caused to any person or property occurring during the continuance of this
Instrument in or about the Property, and from and against all judgments, costs,
expenses, losses, damages, and liabilities incurred in or about any such claim or action
or proceeding brought therein; (v) the presence, use, storage, deposit, treatment,
recycling or disposal, at any time of any hazardous substance on, under, in or about the
property, or the transportation of any hazardous substances to or from the Property;
(vi) the violation or alleged violation of any Environmental Law, permit, judgment or
license relating to the presence, use, storage, deposit, treatment, recycling or disposal of
any hazardous substance on, under, in or about the Property, or the transportation of
any hazardous substance to or from the Property; or (vii) the imposition of any
governmental lien for the recovery of environmental clean-up costs expended under any
Environmental Law. If any action or proceeding is brought against Lender by reason of
any claim described in this paragraph Borrower, upon notice from Lender, siuul defend
such action or proceeding with counsel reasonably satisfactory to Lender, at Borrower's
sole expense. The provisions of this paragraph shall sumve the release of this
Instrument.
Notwithstanding anything contained hereinabove to the contrary, such
indemnity shall apply only to acts, conduct, work, and actions of Borrower with respect
to its management and nurinfrnimra of the Property that occur or arise after the
effective date of this Instrument and any environmental law violations that may ensue
from the information contained in the Report.
39.
AMERICANS WITH DISABILITIES ACT. Borrower hereby
indemnifies and agrees to hold Lender harmless from any loss, cost or damage by
reason of any violation at the Property of the American with Disabilities Act and all
regulations promulgated thereunder, other than any such violations of which Lender
had knowledge prior to the effective date of this Instrument.
IN WITNESS WHEREOF, BORROWER has executed this Instrument.
BORROWER:

David M. Kimball

Id A. Miller
omsitii. i
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NOTARYTUBUCT

T I M SCHUNGEN

STATE OF UTAH

)

I \ ^ ^ & y . S L ^ ^ *"%"
S

«.— i£IF

COUNTY OF SALT LAKE

)

0F

i

UTAH

f
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The foregoing instrument was acknowledged before me this \ FS day of
June, 1993, by David M. Kimball

NOTARY PUBLIC

a

Residing at: 'Sx>SgV hoX& OA\K
My Commission Expires: lo* - n - < V C

^\t*3\

STATE OF CALIFORNIA
ss.
COUNTY OF Los Angeles

)

The foregoing instrument was acknowledged before me this llth day of
June, 1993, by Daniel^ Miller.

OFFICIAL SEAL
DANA SUTTON

HWnmZi*-******* *

^vJSJZtf^^,

NOTARY PUBUC
Rasidinp at: 1690 Eelaeoeak Ave, Slmi Valley» CA

My Commission Expires: April 3, 1994
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EXHIBIT "A"
The following tract of real property lying in Salt Lake County, State of
Utah:
PARCEL 1;
BEGINNING at the Northwest corner of Lot 5, Block 52, Plat "A", Salt
Lake City Survey; and running thence East 148.50 feet; thence South 100
feet; thence West 148.50 feet; thence North 100 feet to the point of
BEGINNING.
SUBJECT TO AND TOGETHER WITH a non-exclusive right of way over
and across the following:
BEGINNING 138.5 feet East of the Northwest corner
of Lot 5, Block 52, Plat "A", Salt Lake City Survey,
and running thence South 100.0 feet; thence South
7°16* East 168.3 feet; thence East 10.0 feet; thence
North Tie West 168.3 feet; thence North 100.0 feet;
thence West 10.0 feet to the point of BEGINNING.
PARCEL 2: (Foot-Walls*,
A perpetual right to maintain and erect a Foot-Wall upon a strip of land
described as follows:
BEGINNING at the bottom of the building at a point
100 feet South of the Northwest corner of Lot 5,
Block 52, Plat, Plat "A", Salt Lake City Survey, at

depth of not lest thin 14 feet beneath the level of
Main Street; and running thence East 138 1/2 feet;
thence South 2 feet; thence West 138 1/2 feet;
thence North 2 feet to the place of BEGINNING.

o
o
omimi.i

24

3
o

UD

cn
ro

ADDENDUM NO. 7

v

WwntoooRfcdRtfumto:

A

r w u i A uin~

5"^

*

\

if?.

David M. KjflflDBR

A1 I . . ? ,

5 4 3

. c & f t X ^ . A -1

"SSSf&rS^L
^
ASSOCIATED TITLE

" *

DIXON
Cmj1

REC BTl OIAME RILPACK

' UTAH
, OEHJTY

c/o KJmbaU Investment Co.
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THIS ASSIGNMENT is made and executed t h i s ^ c i a y of June, 1993 by
TCP Bank Wisconsin, feb, a Federal Savings Bank CTCF"), 500 West Brown Deer Road,
Milwaukee, Wisconsin 53217 to and in favor of Daniel A. Miller and David M. Kimball,
C/o Kimball Investment Co., 999 South Main Street, Salt Lake City, Utah 84111.

RECITALS:
A.
TCP, previously known as Republic Capitol Bank, F.S.B., is the
successor in interest to Republic Savings and Loan Association, a Wisconsin corporation.
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B.
TCP is the holder and owner of all of the interest of the beneficiary
under and all of the indebtedness secured by a certain Deed of Trust with Assignment
of Rents and Leases [Utah] dated March 6,1986 (the "March 6,1986 Trust Deed*1),
having Judge Building Associates, a Utah limited partnership CUBA"), as Trustor,
Reliable Title Company, as Trustee, and TCP as Beneficiary. The March 6,1986 Trust
Deed was recorded on March 6,1986 as Entry No. 4211233 in Book 5742 at Page
1425 of the Salt Lake County Recorder's Office. Immediately prior to the execution and
recording of this Assignment, Associated Title Company has been substituted as the
Trustee of the March 6,1986 Trust Deed. The March 6,1986 Trust Deed covers the
following described tracts of land located in Salt Lake County, State of Utah (the
"Property"):
PARCEL 1:
BEGINNING at the Northwest corner of Lot 5, Block 52, Plat "A", Salt
Lake City Survey; and running thence East 14&50 feet; thence South 100
feet; thence West 148-50 feet; thence North 100 feet to the point of
BEGINNING.
SUBJECT TO AND TOGETHER WITH a non-exclusive right of way over
and across the following:
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BEGINNING 138.5 feet East of the Northwest corner
of Lot 5, Block 52, Plat "A", Salt Lake City Survey;
and running thence South 100.0 feet; thence South
7*16' East 168.3 feet; thence East 10.0 feet; thence
North 7*16* West 168.3 feet; thence North 100.0 feet;
thence West 10.0 feet to the point of BEGINNING.
PARCEL 2: (Foot-Walls)
A perpetual right to maintain and erect a Foot-Wall upon a strip of land
described as follows:
BEGINNING at the bottom of the building at a point
100 feet South of the Northwest corner of Lot 5,
Block 52, Plat, Plat nAn, Salt Lake City Survey, at
depth of not less than 14 feet beneath the level of
Main Street; and running thence East 138 1/2 feet;
thence South 2 feet; thence West 138 1/2 feet;
thence North 2 feet to the place of BEGINNING.
C
TCP is also the holder and owner of all of the interest of the
Assignee under a certain Assignment of Rents, Profits and Leases as Collateral and
Security dated March 6,1986 having JBA, as Assignor and TCP as Assignee, which was
recorded March 6,1986 as Entry No. 4211234 in Book 5742 at Page 1441 of the Salt
Lake County Recorder's Office (the "March 6,1986 Assignment of Rents"). The March
6,1986 Assignment of Rents also covers the Property.
D.
TCP is also the holder and owner of all of the interest of the
secured party under a UCC-1 Financing Statement executed by JBA as Debtor, in favor
of TCP, as Secured Party, regarding certain rights and collateral associated with the
Property, recorded March 6,1986 as Entry No. 4211235, in Book 5742, at Page 1448,
of the Salt Lake County Recorder's Office (the "March 6,1986 Financing Statement").
The March 6,1986 Financing Statement also covers the Property and was continued by
a UCC-1 Financing Statement recorded on February 26,1991 as Entry No. 5031268 in
Book 6292, at Page 2957 of the Salt Lake County Recorder's Office.
E.
The March 6,1986 Trust Deed, Assignment of Rents and the
Financing Statement, the loan secured thereby and any other amendments, supplements
and/or related documents are hereinafter collectively refined to as the "March 6,1986
Loan Documents."
F.
On January 8,1992, TCP filed a verified Foreclosure Complaint in
the District Court of Salt Lake County, State of Utah against JBA and others, Case No.
9290094PR to foredoae the March 6,1986 Ttm Deed (the "Foreclosure Action").
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G.
TCP has entered into a Settlement Agreement with JBA for the
propose of settling the Foreclosure Action in accordance with the terms of the
Stipulation filed with the Court and approved by an Order entered by the Court on June
, 1993 (the "Settlement").
H.
In conjunction with the Settlement, TCP has agreed to assign all of
its right, title and interest under the Foreclosure Action and the March 6,1986 Loan
Documents to Daniel A. Miller and David M. Kimball (the "Purchasers"), as the
purchasers of the Property.
t.
TCP has agreed, pursuant to the Settlement Agreement and in order
to accommodate the contemplated loan to the Purchasers to be secured by the Property,
to execute a Subordination Agreement.
J.
The Purchasers also have agreed in conjunction with their purchase
of the Property to execute a Deed of Trust, Assignment of Rents and Security
Agreement, as Borrower, in favor of TCP, as Lender, and other loan documents to
further evidence and secure the Purchasers obligations to TCP (the "Purchasers' Loan
Documents"). The Purchasers' Loan Documents will be recorded in the Salt Lake
County Recorder's Office concurrently with the recordation of the Subordination
Agreement and this Assignment.
NOW, THEREFORE, for such purposes and in consideration of the mutual
promises and covenants contained in the Settlement and related documents, TCP agrees
as follows:
1.
TCP hereby transfers and assigns to the Purchasers the
March 6,1986 Loan Documents and all of the right, title and interest of TCP in, to and
arising under the March 6, 1986 Loan Documents. Concurrently with the execution of
this Assignment, and as part of the transaction evidenced hereby, TCP has endorsed the
Note which is secured by the March 6,1986 Loan Documents without recourse and
delivered the same to Purchasers. TCP shall also execute and file a standard form UCC3 showing Purchasers as assignees of the rights of TCP under the March 6,1986
Financing Statements.
2.
This Assignment of the March 6,1986 Loan Documents is
and shall remain junior and subordinate to the first priority lien against the property
created by the Purchasers1 Loan Documents.
Executed the day and year first above written.
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TCP BANK WI!
a Federal

Its
STATE OF CCJASOOA^S/A/

)

COUNTY OF ^/JLtuGLxdrtr

)

•/«,-
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The foregoing instrument was acknowledged before me this Af^day of
-TUAJE:

_, 1993, ty QKMABLO Q. THi£AtTTX*±k

Y'C£

V/^S/Otrjurof

TCP BANK WISCONSIN, feb, a Federal Savings Bank.

NOTARY PUBLIC
Residing at: ^fnfJUAjnurterr,

Mv Commisrion Expires:

omsissi.i

4

ULJJ

/Q/J7J93*

ADDENDUM NO. 8

tf

t

When Recorded Return to:
-r^r-«* k .^,»««^^urs, k , ^
I£r*!^N^Wia02N8l^r * *
600 West Brown Deer Road
Milwaukee, Wisconsin 53217
Attn: Richard Thiemann
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SVBQBDmilON AGREEMENT
THIS SUBORDINATION AGREEMENT is made and executed thisyg^day
i4f<am
of June, 1993 by TCP Bank Wisconsin, fsb, a Federal Savings Bank in its capacity as
beneficiary ("Beneficiary") and Associated Title Company in its capacity as the successor
2 2 tnistee CTrustee") under the March 6,1986 Trust Deed referred to below (Beneficiary
^3* and Trustee being hereinafter sometimes collectively referred to as the "Undersigned
LfJ Parties"), in favor of TCP Bank Wisconsin, feb, a Federal Savings Bank, 500 West Brown
tf3 Deer Road, Milwaukee, Wisconsin 53217 ("TCF").

S

BICHALS:
A.
TCP, previously known as Republic Capitol Bank, F.S.B., is the
successor in interest to Republic Savings and Loan Association, a Wisconsin corporation.
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B.
Beneficiary is the holder and owner of all of the interest of the
beneficiary under and all of the indebtedness secured by a certain Deed of Trust with
Assignment of Rents and Leases [Utah] dated March 6,1986 (the "March 6, 1986 Trust
Deed"), having Judge Building Associates, a Utah limited partnership fJBA"), as
Trustor, Reliable Title Company, as Trustee, and TCF as Beneficiary. The March 6,
1986 Trust Deed was executed to secure a note in the sum of $2,300,000.00 in favor of
Beneficiary and was recorded on March 6,1986 as Entry No. 4211233 in Book 5742 at
Page 1425 of the Salt Lake County Recorder's Office- The March 6,1986 Trust Deed
covers the following described tracts of land located in Salt Lake County, State of Utah
(the "Property"):
PARCEL 1:
BEGINNING at the Northwest comer of Lot 5, Block 52, Plat "A", Salt
Lake City Survey; and running thence East 148*50 feet; thence South 100
feet; thence West 148.50 feet; thence North 100 feet to the point of
BEGINNING.
SUBJECT TO AND TOGETHER WITH a non-exdusive right of way over
and across the following:

3
•1I\3S3IM

l\9

BEGINNING 138.5 feet East of the Northwest corner
of Lot 5, Block 52, Plat "A", Salt Lake City Survey;
and running thence South 100.0 feet; thence South
7*16' East 168.3 feet; thence East 10.0 feet; thence
North 7*16' West 1683 feet; thence North 100.0 feet;
thence West 10.0 feet to the point of BEGINNING.
PARCEL 2: (Foot-Walls)
A perpetual right to maintain and erect a Foot-Wall upon a strip of land
described as follows:
BEGINNING at the bottom of the building at a point
100 feet South of the Northwest corner of Lot 5,
Block 52, Plat, Plat "A", Salt Lake City Survey, at
depth of not less than 14 feet beneath the level of
Main Street; and running thence East 138 1/2 feet;
thence South 2 feet; thence West 138 1/2 feet;
thence North 2 feet to the place of BEGINNING.
C.
Beneficiary is also the holder and owner of all of the interest of the
Assignee under a certain Assignment of Rents, Profits and Leases as Collateral and
Security dated March 6,1986 having JBA, as Assignor and Beneficiary as Assignee,
which was recorded March 6,1986 as Entry No. 4211234 in Book 5742 at Page 1441
of the Salt Lake County Recorder's Office (the "March 6,1986 Assignment of Rents").
The March 6,1986 Assignment of Rents also covers the Property.
D.
Beneficiary is also the holder and owner of all of the interest of the
secured party under a UCC-1 Financing Statement executed by JBA as Debtor, in favor
of Beneficiary, as Secured Party, regarding certain rights and collateral associated with
the Property, recorded March 6,1986 as Entry No. 4211235, in Book 5742, at Page
1448, of the Salt Lake County Recorder's Office (the "March 6,1986 Financing
Statement")* The March 6,1986 Financing Statement also covers the Property and was
continued by a UCC-1 Financing Statement recorded on February 26,1991 as Entry No.
5031268 in Book 6292, at Page 2957 of the Salt Lake County Recorder's Office.
E.
The March 6,1986 Trust Deed, Assignment of Rents and the
Financing Statement, the loan secured thereby and any other amendments, supplements
and/or related documents are hereinafter collectively referred to as the "March 6,1986
Loan Documents."
F.
On January 8,1992, Beneficiary filed a verified Foreclosure
Complaint in the District Court of Salt Lake County, State of Utah against JBA and
ethers, Case No. 9290094PR to foreclose the March 6,1986 Trust Deed (the
'•Foreclosure Action").
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G.
Beneficiary has entered into a Settlement Agreement with JBA for
the propose of settling the Foreclosure Action in accordance with the terms of the
Stipulation filed with the Court and approved by an Order entered by the Court on June
, 1993 (the "Settlement").
H.
In conjunction with the Settlement, Beneficiary has agreed to
assign all of its right, title and interest under the Foreclosure Action and die March 6,
1986 Loan Documents to Daniel A. Miller and David M. Kimball (the "Purchasers"), as
the purchasers of the Property.
I.
The Purchasers have agreed in conjunction with their purchase of
the Property to execute a Deed of Trust, Assignment of Rents and Security Agreement,
as Borrower, in favor of TCP, as Lender, and other loan documents to further evidence
and secure the Purchasers obligations to TCF evidenced by a note in favor of TCP in the
amount of $550,000 (the "Purchasers* Loan Documents"). The Purchasers9 Loan
Documents will be recorded in the Salt Lake County Recorder's Office concurrently with
the recordation of this Subordination Agreement.
J.
The Undersigned Parties have agreed, pursuant to the Settlement
Agreement and in order to accommodate the contemplated loan to the Purchasers to be
secured by the Property, to execute this Subordination Agreement. It is a condition
precedent to obtaining said loan that the Purchasers' Loan Documents shall
tmconditionally be and remain at all times a lien or charge upon the Property, prior and
superior to the lien oi charge of the March 6,1986 Loan Documents.
NOW, THEREFORE, for such purposes and in consideration of the mutual
promises and covenants contained in the Settlement and related document*, the
undersigned agree as follows:
1.
Validity and Priori^ The Purchasers1 Loan Documents, and
any amendment or supplement to the Purchasers' Loan Documents or the obligations
secured thereby, constitute valid and enforceable liens and charges against the Property
which are prior and superior to the lien or charge of the March 6,1986 Loan
Documents and the Assignment of the March 6,1986 Loan Documents to Purchasers.
2.
^uhnrdfaarion. The Undersigned Parties hereby subordinate
the lien or charge of the March 6,1986 Loan Documents to the lien or charge of the
Purchasers' Loan Documents.
3.
Fomtoflgg Action. The Foreclosure Action initiated by
Beneficiary and any foreclosure of the March 6,1986 Loan Documents shall not,
operate to diminish, defeat, foreclose or in any way impair the lien of the Purchasers'
Loan Documents.
4.
QnlY AnTfflP*"* This agreement shall be the only
agreement with regard to the subordination of the lien or charge of the March 6,1986
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Loan Documents to the lien or charge of the Purchasers9 Loan Documents and shall
supersede and cancel, but only insofar as would afifect the priority between the Deeds of
Trust hereinbefore specifically described, any prior agreements as to such
subordinations, including, but not limited to, those provisions, if any, contained in the
March 6,1986 Loan Documents, which provide for the subordination of the Hen or
charge thereof to another Deed or Deeds of Ttust or to another Mortgage or Mortgages.
5.
Endorsement. An endorsement has been placed upon the
March 6,1986 Note that the March 6,1986 Ttust Deed has by this instrument been
subordinated to the line or charge of the Purchasers' Loan Documents.
Executed the day and year first above written.
'TRUSTEE"

"BENEFICIARr

ASSOCIATED TITLE COMPANY,
a Utah corporation

TCP BANK
a Federal

3
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STATE OF LUtSCQMSlKl

)
: ss.

COUNTY OF

^ruujjBu^ee )

The foregoing instrument was acknowledged before me this If*** day of
June, 1993, byUIOHAon 0. T///rp/r>ai^»
V/CE fi^rs/nsjuTdlTCP BANK
WISCONSIN, fsb, a Federal Savings Bank.

-*\r\

.

NOTARY PUBLIC
Residing at: WY)i*-ti.>f>UK'rr.
Mv Commkrion Expires!

STATE^F^^

)

COUNTY O F C ^ s A , ^ ^

)

u>/

/CZ/y/Qi}

ss.

The foregoing instrument was acknowledged before me this 3p*Kday of
June, 1993, b y - ^ n ^ ^ ,

h)tM/l»

TITLE COMPANY,
corporadonT
"f, a Otah co

,• *'"'

E ^ A ^ i .

NOTARY PUBUC
R i d i n g at; * ^ 6

^

of ASSOCIATED

^

^

My Commission Expires: XLZJSLSLISLSL

J»

mtiiw"

WATMOPPrAw

OU\SS3S2.1

S

CONSENT AND ACKNOWLEDGEMENT

The undersigned Purchasers, Daniel A. Miller and David M. Kimball,
hereby consent to and acknowledge the foregoing Subordination Agreement.
Executed the day and year first above written.

IAVZD M. KIMBALL

^ \

<=T3XRrtL A. MXU.BR
MOIARV luetic"

STATE OF UTAH

TIM SCMUNfiEl

COUNTY OP SALT LAKE
•AMTg o r UTAM

day of

The foregoing instrument was acknowledged before me 1
June, 1993, by David M. Kimball

NOTARY P U B L I C °
Residing at: < ^ ^ t ^if>»ft

CvHfrM^Q^

My Commission Expires: \ : ^ - \ \ - C \ A

STATE OF CALIFORNIA

'

OFFICIAL SEAL

St.

DANA SUTTON

COUNTY OF Loi Ang«lf

!

NOTtttt W i u c - CALIFORNIA

isisMCLts oomcrt
J^W^—U'
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The foregoing instrument was acknowledged before me this 18th day of
June. 1993, by Daniel A. Miller.

NdracY PUBUC
ftetidiMat! 1690 U«l«pask ky.

My Commission Expires: 04/03/94
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ADDENDUM NO. 9
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Recording R*qoMt«d by and
W»n RtooKfcd R«um to:
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( /
V

TCF BANK WISCONSIN, f t *
500 West Brown Deer Road
Milwaukee, Wisconsin 53217
Attn: Richard Thlermann
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ASSIGNMENT OF LEASES
|yj
CO
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FOR VALUE RECEIVED, DAVID M. KIMBALL AND DANIEL A. MILLER,
whose address is c/o Kimball Investment Co., 999 South Main Street, Salt Lake City,
Utah 84111, ("Assignor'1), hereby grants, transfers and assigns to TCF BANK
WISCONSIN, fsb, a Federal Savings Bank, (the "Assignee") the entire lessor's interest in
and to sJHeases (the "Leases") now existing orjigreaftcr^itg^ into for all or any part
of the premises (the "Premises") Inbre paiticular^Tdescribed oxTIxhibifA attached
H«retb^ which exhibit is incorporated herein by this reference, together with all rents,
income, deposits, issues and profits arisingfromthe Leases, and any renewals and
modifications thereof, and together with all rents, income, issues and profits for the use
and occupation of the Premises andfromany property covered by the Leases, whether
real, personal, mixed or intangible.
This Assignment is intended to be, and shall be construed as creating, an
absolute assignment unto Assignee, and not as an assignment as security, and to such
extent shall be unconditional and irrevocable except as hereinafter provided to the
contrary. In connection with and as a part of this Assignment, Assignor hereby
warrants, represents and agrees, to and with Assignee, as follows:
1.
Assignor warrants that there has been no prior assignment of the
Leases which is now in effect.
2.

Assignor agrees:

(a) To observe and perform all obligations imposed upon the j
lessor under the Leases; j
(b) Without the prior written consent of Assignee, not to collect
any rent, income or profits accruing under the Leases orfromthe Premises: more than
three months in advance of the time when they shall become due unless required by
government agencies;
(c)
Not to execute any other assignment of lessor's interest in
the Leases or assignment of rents, accruing under the Leases orfromthe Premises;
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(d)
Not to do any act which constitutes a breach under any of
the Leases or do any other act which would result in the termination of any of the
Leases;
>
(e)
To execute and deliver to Assignee such further assurances
and assignments of Leases on the Prenrses as Assignee shall from time to time
reasonably require.
3.

Assignee agrees and Assignor further agrees as follows:

(a)
Assignor has contemporaneously herewith executed and
delivered to Assignee a certain Note Secured by Deed of Trust (the "Note") in the
principal amount of $550,000.00 or so much as may be advanced thereunder. In order
to secure payment of said note, Assignor, as trustor, has contemporaneously executed a
certain deed of trust to Associated Title Company, as trustee, and in favor of Assignee,
as beneficiary. Unless and until there shall have occurred a default in the performance
by Assignor of any of its duties or obligations, including but without limitation the
payment of money, arising under the aforesaid note or deed of trust, Assignor may
collect, not more than three months in advance of the date provided for payment,
unless required by government agencies, all rents, income and profits arising under the
Leases and retain the use of and enjoy the same. Upon or at any time after any such
default, Assignee may, at its option, without notice and without regard to the adequacy
of any security for the payment or performance of any duties and obligations arising
under the aforesaid note and deed of trust, either in person or by agent, with or
without bringing any action or proceeding, or by receiver appointed by a court, take
possession of the Premises and hold, manage, let, and operate the same on such terms
and for such period of time as Assignee may deem proper and, with or without taking
possession of the Premises, demand, sue for, or otherwise collect all rents, income and
profits of the Leases and the Premises, including those past due and unpaid, with full
power to make from time to time all such alterations, renovations, repairs and
replacement as may seem proper to Assignee, and apply such rents, income and profits
to the payment of all expenses of managing, operating and maintaining the Leases and
the Premises, all expenses incident to taking and retaining possession of the Premises,
and the principal, interest and other indebtedness evidenced and/or secured by the
aforesaid note and deed of trust, together with all costs and attorneys' fees, in such
order of priority as to any of the items mentioned in this paragraph as Assignee in its
sole discretion may determine, any statute, law, custom or use to the contrary
notwithstanding. Exercise or nonexerdse by Assignee of the options granted in this
paragraph, or collection and application of rents, income and profits by Assignee or its
agent shall not be considered a waiver of any default by Assignor under this
Assignment, the aforesaid note or the aforesaid deed of trust.
(b)
Assignee shall not be liable for any loss sustained by
Assignor resulting from Assignee's failure to let the Premises or any part thereof or from
any other act or omission of Assignee in managing the Premises, unless such loss is
caused by the willful misconduct, gross negligence or bad faith of Assignee. Assignee
0U\S4t$7.t
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shall not be obligated to perform or discharge nor does Assignee undertake to perform
or discharge any obligation, duty or liability under the Leases or under or by reason of
this Assignment and Assignor agrees to indemnify Assignee for, and tc hold Assignee
harmless from, any liability, loss or damage which may be incurred under the Leases or
under or by reason of this Assignment and from any claims and demands which may be
asserted against Assignee by reason of any alleged obligations or undertakings to
perform or discharge any of the terms, covenants or agreements contained in the
Leases, except for such liability, loss or damage caused by Assignee's gross negligence,
willful misconduct or bad faith. Should Assignee incur any such liability under the
Leases or under or by reason of this Assignment or in defense of any such claims or
demands, the amount thereof, including costs, expenses and reasonable attorneys' fees
shall be reimbursed by Assignor to Assignee immediately upon demand, and upon
failure of Assignor to make such reimbursement within fifteen (15) days of the date of
such demand, the impaid portion thereof, while still immediately due and payable, shall
bear interest at the rate provided in the Note until paid. This Agreement shall not
operate to place responsibility for the control, care, maintenance or repair cf the
Premises upon Assignee, nor shall it operate to make Assignee responsible or liable for
any waste committed on the Premises by any tenants or any other parties, or for any
dangerous or defective condition of the Premises, or for any negligence in the
management, upkeep, repair or control of the Premises.
(c)
Upon payment in full of the principal, interest and all other
indebtedness evidenced by the aforesaid note and deed of trust, this Assignment shall
cease, terminate and be of no further effect; provided, however, that the affidavit,
certificate, letter or statement of Assignee or any officer, agent or attorney of Assignee
showing any part of the principal, interest or other indebtedness being impaid shall
constitute conclusive evidence of the validity, effectiveness, and continuing force of this
Assignment and any person may, and is hereby authorized to, rely thereon. Assignor
hereby authorizes and directs each and every lessee named in a Lease or any other or
future lessee or occupant of the Premises or any pan thereof, upon receipt of written
notice from Assignee, to pay to Assignee all rents, income, issues and profits accruing
under the Leases or from the Premises, and to continue to do so until otherwise notified
in writing by Assignee.
(d) Subject only to the provisions of pan (c) of this Paragraph
3, no action undertaken by Assignee with respect to any of the obligations of Assignor
evidenced by the aforesaid note and deed of trust, to any security or guarantee given
for the payment or performance thereof, or to any other document or instrument
evidencing or relating to said obligations shall in any mannrr affect, impair or prejudice
any of Assignee's rights and privileges under this Assignment or discharge, release or
modify any of Assignor's duties or obligations hereunder. This Assignment is intended
by Assignor and Assignee to create, and shall be construed as creating, an absolute
assignment unto Assignee, subject only to the terms and provisions hereof, and not as
an assignment as security for the performance of the obligations evidenced by the
aforesaid note and deed of trust, or any other indebtedness of Assignor.
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4.
Except for any notice required under applicable law to be given in
another manner, any notice or other communication required or permitted to be given
hereunder and any approval by any part)' shall be in writing and shall be personally
delivered or delivered by overnight courier in each case with receipt acknowledged, or
deposited in an official depository of the United States Postal Service, postage prepaid,
by registered or certified mail, return receipt requested, to the other party or parties at
the addresses listed below. All notices and other communications shall be deemed to
have been duly given on (a) the date of receipt thereof (including all required copies
thereof as set forth below) if delivered personally or by overnight courier or (b) five (5)
business days after the date of mailing thereof (including all required copies thereof as
set forth below) if transmitted by mail. Each party may change its address for receipt
of notices by a notice given to the other parties in accordance with this provision.
Notices shall be addressed as follows:

To the Assigncr
David M. Kimball
c/o Kimball Investment Co.
999 South Main Street
Salt Lake City, Utah 84111
With a copy to:
Daniel A. Miller
c/o D.M. Properties Incorporated
13601 Ventura Blvd., Suite 93
Sherman Oaks, California 91423

JQ dig Assignee
TCF Bank Wisconsin, feb
Attention: Richard G Thiermann
A Federal Savings Bank
500 West Brown I>er Road
Milwaukee, Wisconsin 53217
With a copy to:
Van Cott, Bagley, Cornwall & McCarthy
Attention: Robert D. Merrill
50 South Main Street, Suite 1600
Salt Lake City, Utah 84144

011\34267.2

5.
Whenever possible, each provision of this Assignment shall be
interpreted in such manner as to be effective and valid under applicable law but, if any
provision of this Assignment shall be prohibited or invalid under applicable law, such
provision shall be ineffective to the extent of such prohibition or invalidity without
invalidating the remainder of such provision or the remaining provisions of this
Agreement.
6.
This Assignment, together with the agreements and warranties
herein contained, shall inure to the benefit of Assignee and its successors and assigns
and shall be binding upon Assignot and its respective heirs, successors and assigns as to
all or any part of the Premises.
IN WITNESS WHEREOF, this Assignment has been executed this ~2")
day of June, 1993.
ASSIGNOR:
PAVID M. KIMBALL
—•OTfllEL A, MILLER

STATE OF UTAH

SLSBse

COUNTY OF SALT LAKE

. >W South Hate &£•?

The foregoing instrumi
June, 1993, by David M. Kimball.

iQwletoj

I

TAN

\ *b day of

" X ^ v ^ S v>Q^ftQ^C^1ICL.
NOTARY PUBLIC
Residing at: « 5 P A *
frr^q
r ^ v ^ ^ v s
My Commission Expires:
\£>-\\^QA
STATE OF CALIFORNIA

)

COUNTY OF Los Angeles )

ss.

The foregoing instrument was acknowledged befort me this llth

day of

June, 1993, by Daniel A. Miller.
nn
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C—ft>, S
NOTARY PUBLIC

J\^tifc>

Residing at: 1690 Uglepcak Ave. Slml Valley, CA

My Commission Expires: April 5. 1994
9

EXHIBIT "AM
The following tract of real property lying in Salt Lake County, State cf
Utah:
PARCEL 1;
BEGINNING at the Northwest corner of Lot 5, Block 52, Plat "A", Salt
Lake City Survey; and running thence East 148.50 feet; thence South 100
feet; thence West 148.50 feet; thence North 100 feet to the point of
BEGINNING.
SUBJECT TO AND TOGETHER WITH a non-exclusive right of way over
and across the following:
BEGINNING 138.5 feet East of the Northwest corner
of Lot 5, Block 52, Plat HAM, Salt Lake City Survey;
and running thence South 100.0 feet; thence South
Tl& East 168.3 feet; thence East 10.0 feet; thence
North Tie West 168.3 feet; thence North 100.0 feet;
thence West 10.0 feet to the point of BEGINNING.
PARCEL 2: (Foot-Walls)
A perpetual right to maintain and erect a Foot-Wall upon a strip of land
described as follows:
BEGINNING at the bottom of the building at a point
100 feet South of the Northwest corner of Lot 5,
Block 52, Plat, Plat MAH, Salt Lake City Survey, at
depth of not less than 14 feet beneath the level of
Main Street; and running thence East 138 1/2 feet;
thence South 2 feet; thence West 138 1/2 feet;
thence North 2 feet to the place of BEGINNING.
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ADDENDUM NO. 10

TCF BANK WISCONSIN, fsb
500 West Brown Deer Road
Milwaukee, Wisconsin 53217

June "2^, 1993

Daniel A. Miller
DM Properties; Inc.
13601 Ventura Blvd., Suite 93
Sherman Oaks, California 91423
David M. Kimball
Kimball Investment Company
999 South Main Street
Salt Lake City, Utah 84111
Re:

First Trust Deed Loan in the Amount of $550, 000 on
Judge Building, 8 East Broadway, Salt Lake City,
Utah 84111

Dear Mr. Miller and Mr. Kimball:
This letter agreement is executed as part of the loan
documents evidencing the loan of TCF Bank Wisconsin, fsb (the
"Lender") to you (the "Borrower") on even date herewith.
The
following items are considered to be covenants or agreements of
the Borrower under the terms of the Promissory Note, Assignment
of Leases, Deed of Trust, Assignment of Rents and Security
Agreement, or other documents executed to evidence the above
referenced loan (the "Loan Documents").
1.
Deferred Maintenance Projects. Within 18 months
from date hereof Borrower will fully complete the following
deferred maintenance projects with respect to the Judge Building:
a.

Installation of an emergency lighting system
throughout the Judge Building.

b.

Installation of a new fire protection system
throughout the Judge Building.

c.

Installation of a new roof for the Judge

d.

Installation of fire escape ladders.

e.

Installation of solid core doors, mailboxes
and door closures for fire protection.

Building

These deferred maintenance projects shall be completed in a
manner acceptable to the Salt Lake City, Utah Fire Marshal,

n
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2.
Lease With Martineau & Company* Within «^c hfr) ~ /
months from date hereof the Borrower shall have either entered **<~/
into a revised lease with Martineau & Company in a form_
SO
satisfactory to Lender and Borrower or shall have ><r^mpXet^d- the / \>*\
foreclosure of the interest of Martineau & Company in the Judge
Building property pursuant to the foreclosure action assigned by
Lender to Borrower and entitled "Daniel A, Miller and David M.
Kimball, Plaintiffs v. Judge Building Associates, et al. , Civil
No. 920900094PR.
3.
Borrower also agrees to reimburse Lender at
Closing in the total amount of $4,033.73 representing commissions
and tenant improvements paid by Lender with respect to tenant
leases negotiated with Len Lund ($2,256.23) and Financial Capital
Management, Inc. ($1,777,50).
4.
Lender' s responsibility with respect to completion
and payment of tenant improvements under the new Judge Cafe Lease
is limited to the terms set forth in said Lease.
This letter and the referenced Loan Documents
constitute the entire agreement between the Lender and the
Borrower. No representations, warranties, covenants, agreements
or conditions not expressed in this letter or in the loan
documents shall be binding upon the parties hereto or shall
effect or be effective to interpret, change, or restrict the
provisions of this letter or the Loan Documents.
Please sign a copy of this letter in the space provided
and return it to Lender as your acknowledgment and agreement to
the foregoing
Very truly yours,
TCF BANK WISCONSIN, fsb
By
Its
The foregoing is acknowledged and agreed to by the
undersigned this ~ 2 ^
day of June, 1993.
"BORROWER"

niel A. Miller

a

David M. Kimball

These deferred maintenance projects shall be completed in a manner acceptable to the
Salt Lake City, Utah Fire Marshal.
2.
Lease With Martineau 8c Company, Within six (6) months from
date hereof the Borrower shall have either entered into a revised lease with Martineau
& Company in a form satisfactory to Lender and Borrower or shall have completed the
foreclosure of the interest of Martineau & Company in the Judge Building property
pursuant to the foreclosure action assigned by Lender to Borrower and entitled "Daniel
A, Miller and David M. Kimball, Plaintiffs v. Judge Building Associates, et al., Civil No.
920900094PR.
3Borrower also agrees to reimburse Lender at Closing in the total
amount of $4,033.73 representing commissions and tenant improvements paid by
Lender with respect to tenant leases negotiated with Len Lund ($2,256.23) and
Financial Capital Management, Inc. ($1,777.50).
4.
Lender's responsibility with respect to completion and payment of
tenant improvements under the new Judge Cafe Lease is limited to the terms set forth
in said Lease.
This letter and the referenced Loan Documents constitute the entire
agreement between the Lender and the Borrower. No representations, warranties,
covenants, agreements or conditions not expressed in this letter or in the loan
documents shall be binding upon the parties hereto or shall effect or be effective to
interpret, change, or restrict the provisions of this letter or the Loan Documents.
Please sign a copy of this letter in the space provided and return it to
Lender as your acknowledgment and agreement to the foregoing
Very truly yours,
TCF BANK

Its y£oc- /^r.
The foregoing is acknowledged and agreed to by the undersigned this
day of June, 1993.
"BORROWER"

Daniel A- Miller
David M. Kimball

**

ADDENDUMNO.il

Rule 60. Relief from judgment or order.
(a) Clerical mistakes. Clerical mistakes in judgments, orders or other
parts of the record and errors therein arising from oversight or omission may
be corrected by the court at any time of its own initiative or on the motion of
any party and after such notice, if any, as the court orders. During the pendency of an appeal, such mistakes may be so corrected before the appeal is
docketed in the appellate court, and thereafter while the appeal is pending
may be so corrected with leave of the appellate court.
(b) Mistakes; inadvertence; excusable neglect; newly discovered evidence; fraud, etc. On motion and upon such terms as are just, the court may
in the furtherance of justice relieve a party or his legal representative from a
final judgment, order, or proceeding for the following reasons: (1) mistake,
inadvertence, surprise, or excusable neglect; (2) newly discovered evideifcfc
which by due diligence could not have been discovered in time to move fogjL
new trial under Rule 590)); (3) fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation or other misconduct of an adverse party;
(4) when, for any cause, the summons in an action has not been personally
served upon the defendant as required by Rule 4(e) and the defendan^^Bas
failed to appear in said action; (5) the judgment is void; (6) the judgmej&gKas
been satisfied, released, or discharged, or a prior judgment upon whichiitUs
based has been reversed or otherwise vacated, or it is no longer equitabl^tRat
the judgment should have prospective application; or (7) any other reSSon
justifying relieffromthe operation of the judgment. The motion shall be mqfe
within a reasonable time and for reasons (1), (2), (3), or (4), not more than 3
months after the judgment, order, or proceeding was entered or taken. A
motion under this Subdivision (b) does not affect the finality of a judgment or
suspend its operation. This rule does not limit the power of a court to entertain an independent action to relieve a party from a judgment, order or proceeding or to set aside a judgment for fraud upon the court. The procedure for
obtaining any relieffroma judgment shall be by motion as prescribed in these
rules or by an independent action.
Compiler's Notes. — This rule is similar to
Rule 60, F.RC.P.
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(1) Notice. No preliminary injunction shall be issued without notice to
the adverse party.
(2) Consolidation of hearing. Before or after the commencement of
the hearing of an application for a preliminary injunction, the court may
order the trial of the action on the merits to be advanced and consolidated
with the hearing of the application. Even when this consolidation is not
ordered, any evidence received upon an application for a preliminary
injunction which would be admissible at the trial on the merits becomes
part of the trial record and need not be repeated at the trial. This subdivision (a)(2) shall be so construed and applied as to save to the parties any
rights they may have to trial by jury.
(b) Temporary restraining orders.
(1) Notice. No temporary restraining order shall be granted without
notice to the adverse party or that party's attorney unless (A) it clearly
appearsfromspecific facts shown by affidavit or by the verified complaint
that immediate and irreparable injury, loss, or damage will result to the
applicant before the adverse party or that party's attorney can be heard in
opposition, and (B) the applicant or the applicant's attorney certifies to
the court in writing as to the efforts, if any, that have been made to give
notice and the reasons supporting the claim that notice should not be
required.
(2) Form of order. Every temporary restraining order shall be endorsed with the date and hour of issuance and shall be filed forthwith in
the clerk's office and entered of record. The order shall define the injury
and state why it is irreparable. The order shall expire by its terms within
such time after entry, not to exceed ten days, as the court fixes, unless
within the time so fixed the order, for good cause shown, is extended for a
like period or unless the party against whom the order is directed conaenta that it may be extended for a longer period. The reasons for the
extension shall be entered of record.
(3) Priority of hearing. If a temporary restraining order is granted,
the motion for a preliminary injunction shall be scheduled for hearing at
the earliest possible time and takes precedence over all other civil matters except older matters of the same character. When the motion comes
on for hearing, the party who obtained the temporary restraining order
shall have the burden to show entitlement to a preliminary injunction; if
the party does not do so, the court shall dissolve the temporary restraining order.
(4) Dissolution or modification. On two days' notice to the party who
obtained the temporary restraining order without notice, or on such
shorter notice to that party as the court may prescribe, the adverse party
may appear and move its dissolution or modification. In that event the
court shall proceed to hear and determine the motion as expeditiously as
the ends of justice require.
(c) Security.
(1) Requirement The court shall condition issuance of the order or
injunction on the giving of security by the applicant, in such sum and
form as the court deems proper, unless it appears that none of the parties
will incur or suffer costs, attorney fees or damage as the result of any
wrongful order or injunction, or unless there exists some other substantial reason for dispensing with the requirement of security. No such security shall be required of the United States, the State of Utah, or of an
officer, agency, or subdivision of either; nor shall it be required when it is
prohibited by law.
(2) Amount not a limitation. The amount of security shall not establish or limit the amount of costs, including reasonable attorney fees incurred in connection with the restraining order or preliminary injunction,
or damages that may be awarded to a party who is found to have been
wrongfully restrained or enjoined.
(3) Jurisdiction over surety. A surety upon a bond or undertaking
under this rule submits to the jurisdiction of the court and irrevocably
appoints the clerk of the court as agent upon whom any papers affecting
the surety's liability on the bond or undertaking may be served. The
surety's liability may be enforced on motion without the necessity of an
independent action. The motion and such notice of the motion as the court
prescribes may be served on the clerk of the court who shall forthwith
mail copies to the persons giving the security if their addresses are
known.
(d) Form and scope.
Every restraining order and order granting an injunction shall set forth
the reasons for its issuance. It shall be specific in terms and shall describe
in reasonable detail, and not by reference to the complaint or other document, the act or acts sought to be restrained. It shall be binding only upon
the parties to the action, their officers, agents, servants, employees, and
attorneys, and upon those persons in active concert or participation with
them who receive notice, in person or through counsel, or otherwise, of
the order. If a restraining order is granted without notice to the party
restrained, it shall state the reasons justifying the court's decision to
proceed without notice.
(e) Grounds. A restraining order or preliminary injunction may issue only
upon a showing by the applicant that:
(1) The applicant will suffer irreparable harm unless the order or injunction issues;
(2) The threatened injury to the applicant outweighs whatever damage
the proposed order or injunction may cause the party restrained or enjoined;
(3) The order or injunction, if issued, would not be adverse to the public
interest; and
(4) There is a substantial likelihood that the applicant will prevail on
the merits of the underlying claim, or the case presents serious issues on
the merits which should be the subject of further litigation.
(f) Domestic relations cases.
Nothing in this rule shall be construed to limit the equitable powers of the
courts in domestic relations cases.
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DAVID R. OLSEN, Esq. (#2458)
BRUCE T. JONES, Esq. (#1732)
MARK R. GAYLORD, Esq. (#5073)
of and for
SUITTER AXLAND & HANSON
175 South West Temple, Suite 700
Salt Lake City, Utah 84101-1480
Telephone: (801) 532-7300
Attorneys for Plaintiffs
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
DANIEL A. MILLER and DAVID
KIMBALL (substituted as parties
plaintiff in the place of REPUBLIC
CAPITAL BANK, F.S.B., formerly
known as REPUBLIC SAVINGS AND
LOAN ASSOCIATION OF WISCONSIN,
a Wisconsin corporation),

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

Plaintiffs,
vs.
JUDGE BUILDING ASSOCIATES, a Utah
limited partnership, HAROLD J.
HILL; J. MICHAEL MARTIN, WILMA W.
GARDNER, as personal representative of the ESTATE OF KENNETH N.
GARDNER, deceased; MARTINEAU &
COMPANY, certified public
accountants,

Civil NO. 920900094 PR
Honorable Frank G. Noel

Defendants.

This matter came on for an evidentiary hearing before the
Honorable Frank G. Noel on Thursday, January 19, 1995, at 10:00
a.m. to consider

Defendant Martineau & Company's ("Martineau")

Motion to Dismiss, Motion for Preliminary Injunction and Motion to

Set Aside Default Judgment.

Martineau was represented by Jeffrey

M. Jones, Esq. and Bruce J. Nelson, Esq., and its representative,
LeLand Martineau, was present during the hearing.

Plaintiffs

Daniel A. Miller and David M. Kimball (substituted as parties
plaintiff in the place of Republic Capital Bank, F.S.B.# formerly
known as Republic Savings and Loan Association of Wisconsin) were
represented by David R. Olsen, Esq. and Mark R. Gaylord, Esq., and
both were present during the hearing.
After Martineau presented its case-in-chief and rested,
plaintiffs moved the Court to dismiss and/or deny all motions
pursuant to Utah Rules

of

Civil

Procedure,

Rule 41(b).

Having

heard the testimony of Harold J. Hill, David M. Kimball, Daniel A.
Miller and LeLand Martineau, having reviewed the exhibits received
into

evidence,

having

reviewed

the

supporting

and

opposing

memoranda, and the oral argument of counsel, and good cause
appearing, the Court denies all pending motions of Martineau and
issues these Findings of Fact, Conclusions of Law and Order:
FINDINGS OF FACT
1.

On

March

6,

1986,

Judge

Building

Associates

("Associates") became the owner of certain real property located at
8 East Broadway, Salt Lake City, Utah, which is commonly known as
the Judge Building (the "Property").
2.

On March 6, 1986, Associates executed a Deed of

Trust with Assignment of Rents and Lease in favor of Republic
Savings and Loan Association ("Republic") to secure a $2,300,000
2

note, which trust deed was recorded in the Salt Lake County
Recorder's Office on March 6, 1986 as Entry No. 4211233, in Book
5742 at Page 1425 (the "1986 Trust Deed").
3.
lease

On November 13, 1990, Associates entered into a

agreement

with

Martineau,

whereby

Martineau

leased

approximately 4,500 square feet located on the fifth floor of the
Property and 504 square feet of storage space.

Martineau's lease

was negotiated between Associates' general partner, Harold J. Hill
("Hill"), and Martineau's principal, LeLand Martineau.

The terms

of the lease were such that the parties to the lease, Associates
and Martineau, had a gentlemen's agreement not to discuss the terms
with other tenants or anyone else.

Martineau's lease was never

recorded with the Salt Lake County Recorder's Office or approved by
Republic.

Nor was a non-disturbance agreement

requested by

Martineau or Associates nor signed by Republic.
4.
Republic

Associates became delinquent in its obligation to

in the fall of 1991 when Associates stopped making

payments.
5.

In December

1991, Hill informed Martineau that

Associates was in default on its obligations to Republic under the
terms of the $2.3 million note.
6.

On January 8, 1992, Republic filed a complaint

against Associates and its principals, Hill and J. Michael Martin,
seeking to judicially foreclose the 1986 Trust Deed.
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7.

On January 10, 1992, this Court entered an order

appointing David L. Jewkes as receiver of the Property and that he
shall be vested with all the powers and rights enumerated in the
1986 Trust Deed.
8.
Complaint

On February 11, 1992, Republic filed an Amended

adding Martineau and Wilma W. Gardner, as personal

representative of the Estate of Kenneth N. Gardner, as partydefendants, and reserving the right to add additional parties.
Martineau was served with the Amended Complaint on February 14,
1992.
9.

Upon

being

served with a copy of the Amended

Complaint, Martineau consulted with and was advised by counsel as
to his respective rights and obligations as a tenant of the Judge
Building.

Martineau knew with absolute certainty that his lease

interest was inferior, junior and subordinate to the lien of
Republic and that, in the event of foreclosure, any and all rights
and/or interest he had as a leasehold tenant in the Property would
be extinguished and terminated.
10.

Martineau or his counsel never sought nor were given

an extension of time in which to file either an answer and/or
counterclaim to the Amended Complaint.

Martineau did not file an

answer and/or counterclaim to the Amended Complaint.
11.

On March 5, 1993, this Court entered a Default

Judgment Against Defendant Martineau & Company, Certified Public
Accountants, which default states that the "lien or interest, if
4

any, of the defendant Martineau

& Company,

Certified Public

Accountants is inferior, junior and subordinate to the lien of
plaintiff upon the real property at issue herein, . . ..If

The

Default Judgment further provides that
2.
The defendant Martineau & Company is not
a judgment debtor . . ., is not a creditor
having a lien by judgment or mortgage on the
Property and is not a successor in interest to
any such person or entity, and is not entitled
to redeem the Property or any part thereof
from any sale of the Property pursuant to Rule
69, Utah Rules of Civil Procedure.
3. Upon any execution sale of the Property
pursuant to order of this Court in the above
entitled action any interest or lien claimed
by the defendant Martineau & Company shall be
forthwith extinguished and terminated.
Understanding and knowing that its interest was inferior, junior
and subordinate to Republic's, Martineau never appealed the Default
Judgment.
12.
Martineau,

Following the entry of the Default Judgment against

Martineau

had

a

couple

oral

conversations

plaintiff, David M. Kimball, concerning the Property.

with
These

conversations were informal in nature and addressed issues, such as
Mr. Martineau's impressions about the Property, Mr. Kimball's
intentions to purchase the Property, and Mr. Martineau's desire to
remain as a tenant. Mr. Kimball stated he was not in the business
of "throwing people out."
13.

Martineau's and Kimball's oral communications in

March and April 1993 were informal and did not give rise to a
5

promise by Kimball to retain Martineau as a tenant.
14•

There was no evidence that Mr. Martineau changed his

position with regard to the lease, his tenancy or lawsuit as a
result of these conversations.

Any reliance placed on these

conversations was unreasonable.
15.

On March

16, 1993, on Kimball's

behalf, Hill

submitted a purchase offer to Dennis Bush of Republic Savings and
Loan Association to purchase the Property. Republic never accepted
the offer.
16.

Plaintiffs

had

not

received

or

reviewed

the

Martineau lease, or knew the terms thereof, when Kimball made his
offer to purchase the Property to Republic or spoke to LeLand
Martineau about the Property.
17.

On March 18, 1993, Republic sent a letter of intent

to Mr. Martineau, offering to sell the Property to him for $850,000
cash, which Mr. Martineau never accepted.
18.

Prior to plaintiffs' purchase of the Property on

June 23, 1993, Mr. Martineau knew that, as a condition of the
purchase of the Property by plaintiffs, his lease was rejected and
that

Republic

and

plaintiffs

intended

to

proceed

with

the

foreclosure.
19.

Prior to plaintiffs' purchase of the Property on

June 23, 1993, Martineau knew with absolute certainty that his
leasehold interest in the Property would be foreclosed.

Upon

learning that his leasehold interest would be foreclosed, Martineau
6

took no steps to prevent the foreclosure until November 24, 1993,
a week before the scheduled foreclosure sale.
20•
between

On May 28, 1993, the culmination of negotiations

Associates#

Republic

and

plaintiffs

resulted

in the

execution of the Real Estate Sale and Purchase Agreement ("Purchase
Agreement"), whereby plaintiffs acquired the Property. Pursuant to
paragraph 3.4 of the Purchase Agreement, plaintiffs purchased the
property, subject to and conditioned upon "the entry of a final
order by the Third Judicial District Court of Salt Lake County,
State of Utah, in the foreclosure action commenced by [Republic]
and entitled Republic Capital Bank, F.S.B. v. Judge Building
Associates, et al.. Civil No. 920900094 PR."

The parties further

expressly agreed to preserve and assign to the plaintiffs the right
to foreclose Martineau's leasehold interest.
21.

As part of their agreement, Associates (and its

general partners), Republic and plaintiffs agreed to several
significant terms and conditions, including the following:
a.
entered

First, Associates, Hill, Martin and Republic

into a stipulation, whereby

the plaintiffs

could be

substituted for Republic in this action and proceed to foreclose
the 1986 Trust Deed. In particular, the Stipulation provided that:
[T]he parties stipulate that Daniel A. Miller
and David M. Kimball may be substituted in the
above entitled action as parties' plaintiff in
place of and as successor to the Bank as
plaintiff for the sole purpose of completing
the foreclosure of any interest Martineau may
have in the Property and on the condition that
7

no deficiency judgment will be sought against
Judge Building Associates, Hill or Martin.

The parties acknowledge that Miller and
Kimball, or their designated assignees, may
proceed with the above-entitled foreclosure
action or proceed with the non-judicial
foreclosure of the trust deed, provided Hill
and Martin are dismissed as party defendants,
no deficiency judgment is sought against Judge
Building Associates, Hill or Martin after any
sheriff's or trustee's sale of the property
and that purchaser indemnify and hold the Bank
harmless of or from any claims which may
hereafter be asserted against Bank by reason
of any further actions taken in this matter.
b.

Second, Associates transferred the Property to

plaintiffs by Special Warranty Deed, dated June 21, 1993, and
assigned the leases in the Building to plaintiffs, which was
recorded in the Salt Lake County Recorder's Office on July 1, 1993
as Entry No. 5543957, Book 67 at Page 927.
c.

Third, plaintiffs obtained a new loan from

Republic, which loan was secured by a Deed of Trust and Assignment
of Rents and Security Agreement in favor of TCF Bank of Wisconsin,
F.S.B. (fka Republic), dated June 21, 1993, and recorded in the
Salt Lake County Recorder's Office on July 1, 1993 as Entry No.
5543958, Book 67 at Page 929 ("1993 Trust Deed").

The 1986 Trust

Deed was subordinated to the 1993 Trust Deed, pursuant to a
Subordination Agreement, which was recorded in the Salt Lake County
Recorder's Office on July 1, 1993 as Entry No. 5543953, Book 67 at
Page 912.
8

d.

As part of the loan, plaintiffs executed an

Assignment of Leases in favor of TCF Bank Wisconsin, fsb, dated
June 23, 1993

, which was recorded

in the Salt Lake County

Recorder's Office on July 1, 1995 as Entry No. 5543959, Book 6700
at page 0953.
e.

Fourth, plaintiffs and Republic entered into a

letter agreement, whereby plaintiffs agreed to either enter into a
revised lease with Martineau in a form satisfactory to Republic or
use their best efforts to complete the foreclosure action against
Martineau.

This letter agreement expressly, and by its terms,

became part of the loan documents executed by plaintiffs.
22.

On June 22, 1993, this Court entered an Order

Approving Stipulation and Motion Regarding Partial Settlement,
Assignment of Cause of Action, Substitution of Plaintiff and
Dismissal of Certain Defendants.

The Court's order provided as

follows:
2.
Daniel A. Miller and David M. Kimball are
substituted as parties plaintiff in place of
Republic Capital Bank, F.S.B. (formerly known
as Republic Savings and Loan Association of
Wisconsin, a Wisconsin corporation).
All
pleadings filed hereafter shall reflect this
substitution.
3.
Daniel A. Miller and David M. Kimball are
substituted as parties plaintiff for the sole
purpose of completing the foreclosure of any
interest Martineau & Company, Certified Public
Accountants, may have in the property which is
the subject matter of the Complaint and on the
condition that no deficiency judgment will be
sought or granted against Judge Building
9

Associates, a Utah limited partnership, Harold
J. Hill or J, Michael Martin.
23.

On October 7, 1994, approximately 18 months after

the entry of default judgment against Martineau, Martineau moved to
set aside the default judgment.
24.

Martineau's eighteen month delay in moving to set

aside the Default Judgment was not reasonable.
25.

Martineau's rights in the Property were not violated

or diminished by plaintiffs, Associates and Republic entering into
the Purchase Agreement. The purchase of the Property by plaintiffs
from Associates was a transaction which the parties did not intend
to be a merger of their legal title and their lien on the Property.
26*

Plaintiffs Associates and Republic did not intend

the two interests (Associates' title and Republic's lien) to merge.
Likewise, plaintiffs (the holders of both the trust deed and the
Property) are benefited by keeping the estates distinct.
27.

Martineau's leasehold interest is an intervening

interest between the plaintiffs' interest under the 1986 Trust Deed
and their interest under the 1993 Trust Deed.
28.

Martineau suffered no harm as a result of the

transaction between Associates, Republic and plaintiffs which
resulted in the sale of the Judge Building to plaintiffs.
29.

Martineau will not suffer any irreparable harm if an

injunction is not issued.
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30.

Martineau did not establish a substantial likelihood

of success on the merits since it readily admits its interest is
junior and subordinate to plaintiffs'.
31.

At no time did plaintiffs intentionally relinquish

their rights to foreclose Martineau's leasehold interest in the
Property.
32.

At no time prior to Martineau's application for

injunctive relief in November 1993 did plaintiffs neglect to assert
their rights in the Property, causing any prejudice to Martineau.
Plaintiffs, within a reasonable amount of time following the
purchase of the Property, sought to foreclose Martineau's leasehold
interest as contemplated by the express terms of the Purchase
Agreement and letter agreement.
CONCLUSIONS OF LAW
Based upon the foregoing Findings of Fact, the Court
makes the following Conclusions of Law:
1.

Martineau's only right was a leasehold interest in

the Property.
2.

There was no merger of the legal title and lien.

3.

Any oral promise made to Martineau, even if made, is

barred by the statute of frauds pursuant to Utah Code Ann. §§
1 and

25-5-

25-5-3.
4.

Plaintiffs have no contractual obligation under the

Martineau lease to recognize the continuing validity of the lease
following foreclosure.
11

5.

Plaintiffs have not waived their right to foreclose

Martineau's leasehold interest.
6.

Plaintiffs' right to foreclose Martineau's leasehold

interest is not barred by laches.
7.

Plaintiffs

are

not

promissorily

estopped

from

foreclosing Martineau's leasehold interest.
8.

Plaintiffs

are

not

equitably

estopped

from

foreclosing Martineau's leasehold interest.
9.

Plaintiffs will not be unjustly enriched by the

foreclosure of Martineau's interest.
10.

Martineau is not entitled to a temporary restraining

order, preliminary and/or permanent injunction.
ORDER
Based upon the foregoing Findings of Fact and Conclusions
of Law, it is hereby
ORDERED, ADJUDGED AND DECREED that
1.

The temporary restraining order is vacated;

2.

Martineau's motion to set aside default is denied;

3.

Martineau's motion to dismiss is denied;

4.

Martineau's motion for preliminary injunction is

5.

Plaintiffs

denied;
are

entitled

to

proceed

with

the

foreclosure of the 1986 Trust Deed in accordance with Rule 69 of
the Utah Rules

of Civil

Procedure.
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6.

Plaintiffs shall file a motion concerning damages,

which motion and memorandum shall be filed on or before Friday,
February 3, 1995;
7.

Martineau's reply shall be filed within ten (10)

days thereafter; and
8.

Plaintiffs reply memorandum shall be filed within

five (5) days thereafter.
DATED this

day of August, 1995.
BY THE COURT:

HONORABLE FRANK G. NOEL
THIRD JUDICIAL DISTRICT COURT
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NOTICE TO ATTORNEYS OF RECORD
TO:

Jeffrey M. Jones, Esq,
J. Mark Gibb, Esq.
DURHAM, EVANS & JONES
Bruce J. Nelson, Esq.
Robert L. Payne, Esq.
ALLEN NELSON RASMUSSEN & CHRISTENSEN
You will please take notice that

the undersigned,

attorneys for Daniel A. Miller and David M. Kimball, will submit
the above and foregoing Findings of Fact, Conclusions of Law and
Order to the Honorable Frank G. Noel for his signature, upon the
expiration of five (5) days from the date of this notice, unless
written objection is filed prior to that time, pursuant to Rule 4504 of the Rules

of Judicial

DATED this

Administration.
day of August, 1995.
SUITTER AXLAND & HANSON

By
David R. Olsen, Esq.
Mark R. Gaylord, Esq.
Attorney for Plaintiffs Daniel A.
Miller and David M. Kimball
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CERTIFICATE OF SERVICE
I hereby certify that on this

day of August, 1995,

I caused to be hand delivered a true and correct copy of the
foregoing FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER, to the
following:
Jeffrey M. Jones, Esq.
J. Mark Gibb, Esq.
DURHAM, EVANS & JONES
50 South Main Street, Suite 850
Salt Lake City, Utah 84144
Bruce J. Nelson, Esq.
Robert L. Payne, Esq.
ALLEN NELSON RASMUSSEN & CHRISTENSEN
215 South State Street, Suite 900
Salt Lake City, Utah 84111

23mrg\pld010.mrg
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JeiM"'1
J^Y-Mafcfc ^?iBB ;(5 7 0 2)
DURHAM/ EVANS, JONES & PINEGAR, P.C.
50 South Main, Suite 850
Salt Lake Citv, Utah 84144
(801) 538-2424
Bruce J. Nelson
Robert L. Payne
ALLEN, NELSON, RASMUSSEN & CHRISTENSEN
215 South State Street, Suite 900
Salt Lake City, Utah 84111
Attorneys for Defendant
Martineau & Company

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR THE COUNTY OF SALT LAKE, STATE OF UTAH

DANIEL A. MILLER and DAVID M.
KIMBALL (substituted as
parties plaintiff in the place
Of REPUBLIC CAPITAL BANK,
F.S.B., Formerly known as
REPUBLIC SAVINGS AND LOAN
ASSOCIATION OF WISCONSIN,
a Wisconsin Corporation),

DEFENDANT MARTINEAU & CO.'S
OBJECTIONS TO PLAINTIFFS'
PROPOSED FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND ORDER

Plaintiff,
vs.
JUDGE BUILDING ASSOCIATES,
a Utah Limited Parnership;
HAROLD J. HILL; J. MICHAEL
MARTIN; WILMA W. GARDNER, as
personal representative of the
ESTATE OF KENNETH N. GARDNER,
Deceased; MARTINEAU & COMPANY,
Certified Public Accountants,

CIVIL NO.: 920900094
Judge Frank G. Noel

Defendants.
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Defendant Martineau & Company ("Martineau"), by and through
its counsel of record, hereby objects to plaintiffs' proposed
findings of fact, conclusions of law and order.
OBJECTIONS TO PROPOSED FINDINGS OF FACT
Martineau hereby objects to the following findings of fact and
submits the following changes:
Page 4, paragraph 9:

Martineau submits that the second

sentence should be changed to read, "Martineau know with abooluto
certainty believed that his lease interest was inferior, junior and
subordinate to the lien of Republic and that, in the event of
foreclosure fry Republic, any and all rights and/or interest he had
as a leasehold tenant in the Property would be extinguished and
terminated,"
Page 5, paragraph 11:

Martineau

submits

that

the

last

sentence should be changed to read, "Undorotanding and knowing that
4rts—intoroot wao—inferior,—junior and oubordinato to Republic'0/
Martineau never appealed the Default Judgment."
Page 5, paragraph 12:

"Following the entry of the Default

Judgment against Martineau, Martineau had a couplo oral several
conversations with plaintiff, David M. Kimball, concerning the
Property • Kimball stated he: was not in t&e business of "throwing
people out**

These conversations wore—informal—hzt—nature—aftd

addressed issaes, such as Mr. Martineau#s impressions about the
Property, Mr. Kimball's intentions to purchase the Property, and
Mr. Martineau's desire to remain as a tenant."
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Page 5, paragraph 13:

"Martineau'o

aad

Kimball's

oral

communications in Maroh and April 1903 wore informal and did not
givo rioo to a Kiiaball's represmutations to Martineaa in March and
April 1393 do not constitute a promise by Kimball to retain
Martineau as a tenant."
Page 6, paragraph 14:

M

-There—was—ae—ovidonco—that

Mr.

Martineau did not change his position with regard to the lease, his
tenancy or lawsuit as a result of these conversations.

Aay

roliancc placod on thooo conversations wao unreasonable."
Page 6, paragraph 18:

"Within—si*€—weeks—after—his—oral

conversations with Kimball/ Mr. Martineau know did not know -until
the notice of foreclosure sale that, as a condition of the purchase
of the Property by plaintiffs, his lease was rejected and that
Republic and plaintiffs intended to proceed with the foreclosure."
Page 6, paragraph 19:

"Within six weeks after talking to

Kimball, Martineau knew with abooluto cortainty that his leasehold
interest in the Property would might be foreclosed. Upon learning
that his leasehold interest would be foreclosed, Martineau took no
steps to prevent the foreclosure until November 24, 1993, a week
before the scheduled foreclosure sale, fhis was because Martineaa
was not aware of the change of ownership to plaintiffs and when he
became

aware

of

such

change/ fee entered

into

settlement

negotiations with the plaintiffs and their counsel."
Page 8, paragraph 21b:

"Second, Associates transferred the

Property to plaintiffs by Special Warranty Deed, dated June 21,
1993, and assigned the leases in the Bnilding to plaintiffs, which
3

was recorded in the Salt Lake County Recorder's Office on July 1,
1993 as Entry No. 5543957, Book 67 at Page 927.
Page 9, paragraph 23:

"On October 7, 1994, approximately 18

months after the entry of default judgment against Martineau (and
almoot—throe—(-3-)—yearo—after—this—action—wao

commenced—a**d

Martineau wao oorvod with the Amended Complaint); Martineau moved
to set aside the default judgment. Martineau was not aware of the
change of ownership to plaintiffs and when he became aware of such
changej, he entered into settlement negotiations' with the plaintiffs

Page 10/ paragraph 25:
should read,

The second sentence of paragraph 25

"The purchase of the Property by plaintiffs from

Associates was a legal transaction which the parties did not intend
to be

a merger

of

their

legal

title

and

their

lien

on

the

Property."
Page 10, paragraph 30:

This paragraph should be stricken in

its entirety as the Court never made any such finding.
Page 11, paragraph 33:
assert

their

Martineau4

rights

in

the

"At no time did plaintiffs neglect to
Property^!

cauoing—prejudice—fee

Plaintiffs, within a reasonable amount of time . . . ."
OBJECTIONS TO PROPOSED CONCLUSIONS OF LAW

Martineau hereby objects to the following proposed conclusions
of law and submits the following changes:
Page 11, paragraph 1:

"Martineau held no vootod recorded

rights in the Property."
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Martineau submits that the Court never made any such ruling
with regard to the equitable issues, rather the Court denied the
Motion to Set Aside the Default because of "an unreasonable delay."
Page 11, paragraph 2:

This paragraph should be stricken in

its entirety as the Court never made any such ruling.
Page 11, paragraph 4;

This paragraph should be stricken in

its entirety as the Court never made any such ruling.
Page 11, paragraph 5:

This paragraph should be stricken in

its entirety as the Court never made any such ruling.
Page 11, paragraph 6:

This paragraph should be stricken in

its entirety as the Court never made any such ruling.
Page 12, paragraph 7:

This paragraph should be stricken in

its entirety as the Court never made any such ruling.
Page 12, paragraph 8:

This paragraph should be stricken in

its entirety as the Court never made any such ruling.
Page 12, paragraph 9:

This paragraph should be stricken in

its entirety as the Court never made any such ruling.
OBJECTIONS TO PROPOSED ORDER
Martineau hereby objects to the following paragraphs of the
proposed order and submits the following changes:
Page 12, paragraph 1:

This paragraph should be stricken in

its entirety as a temporary restraining order was never entered by
the Court. Further, if any such order were entered, it expired by
its terms ten (10) days after its entry.

5
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DATED this 2nd day of March, 1995.
DURHAM, EVANS, JONES & PINEGAR

W£

fcffrey M. Jones
Mark Gibb
^Attorneys for Defendant
Martineau & Company
CERTIFICATE OF MAILING
I hereby certify that I caused a true and correct copy of
the within and foregoing Defendant Martineau & Co.'s Objections to
Proposed Findings of Fact, Conclusions of Law and Order to be handdelivered, this 2nd day of March, 1995, to the following:
David R. Olsen, Esq.
Bruce T. Jones, Esq.
175 S West Temple, #700
Salt Lake City, Utah 84101

'ftA/Qfl.
jmg\martinea.obj
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

Daniel A. Miller and David Kimball
(substituted as parties plaintiff in the
place of Republic Capital Bank, F.S.B.,
formerly known as Republic Savings and
Loan Association of Wisconsin, a
Wisconsin corporation),
Plaintiffs,

:
:
:
:
:
:
:
:

vs.
Judge Building Associates, a Utah limited
partnership, Harold J. Hill; J, Michael
Martin, Wilma W. Gardner, as personal
representative of the Estate of Kenneth N.
Gardner, deceased; Martineau & Company,
certified public accountants,
Defendants.

MINUTE ENTRY

Civil No. 920900094 PR
JUDGE FRANK G. NOEL

:
:
:
:

The court has reviewed the memos submitted by the parties in connection with the issue
of plaintiffs' entitlement to damages. After hearing oral argument thereon the court took the
matter under advisement and now rules as follows:
The plaintiffs argue that they are entitled to damages measured by the difference between
the rent paid by Mr. Martineau and the fair rental value after November of 1993. The court is
of the opinion that under the circumstances of this case and where the parties agreed and
stipulated that there would be no sale pending a hearing on the preliminary injunction motion,
and for the other reasons stated by defendant Martirfeau, it would be unjust to allow damages
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PAGE TWO

MINUTE ENTRY

to be calculated as urged by plaintiffs. The court is further of the opinion that the measure of
damages should be the costs and attorneys fees incurred by plaintiffs in defending against the
temporary restraining order and the Motion for Preliminary Injunction. Counsel are instructed
to consult with one another to determine if the matter of attorney's fees and costs can be
submitted to the court upon affidavit or whether an evidentiary hearing will be necessary. If an
evidentiary hearing is necessary then the parties are instructed to contact the court's clerk to
obtain a date for the hearing.
Also before the court is the matter of the defendants' objections to the plaintiffs' proposed
Findings of Fact, Conclusions of Law and Order. The court rules on those objections as
follows:

FINDINGS OF FACT:
Page 4. Paragraph 9:
Objection will be sustained and paragraph 9 will read as proposed by defendant.
Page 5. Paragraph 11:
Objection overruled.
Page 5. Paragraph 12
Paragraph 12 will remain as proposed by plaintiffs with the exception that the following
sentence will be included as proposed by defendant. "Kimball stated he was not in the business
of 'throwing people out\ "
Page 5. Paragraph 13:
Objection overruled.
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MINUTE ENTRY

Page 6. Paragraph 14;
Objection overruled.
Pagg fo Paragraph 18;
Objection overruled.

Pflge 0t Paragraph 19;
Objection overruled.
Page 8. Paragraph 21b;
The objection is sustained. The paragraph will read as proposed by defendants.
Page 9. Paragraph 23;
Objection overruled.
Page 10. Paragraph 25;
Objection sustained.
Page 10. Paragraph 30;
Objection overruled.
Page 11. Paragraph 33;
Paragraph 33 should read as follows:
"At no time prior to Martineau 's application for injunctive
relief in November of 1993 did plaintiffs9 neglect to assert
their rights in the property causing any prejudice to
Martineau."
The remainder of that paragraph will remain as proposed by plaintiffs.

ft 0 1 9 8 fi
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PAGE FOUR

MINUTE ENTRY

CONCLUSIONS OF LAW:
Page 11. Paragraph 1;
Objection overruled.
Page 11. Paragraph 2:
Objection overruled.
Page 11. Paragraph 4 through 9:
Objections overruled.

ORDER:
Page 12. Paragraph 1:
Objection overruled.
Counsel for plaintiff is to prepare a new set of Findings of Fact, Conclusions of Law and
an Order consistent with this ruling.
Dated this ^

( day of June, 1995.

Frank G. Noel
District Court Judge
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MINUTE ENTRY

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of the foregoing Minute Entry,
postage prepaid, to the following on this o*- 7day of June, 1995.
David R. Olsen
Bruce R. Gaylord
SUITTER AXLAND & HANSON
Attorney for Plaintiffs
175 South West Temple, Suite 700
Salt Lake City, UT 84101-1480
Jeffrey M. Jones
J. Mark Gibb
DURHAM, EVANS, JONES & PINEGAR
Attorney for Defendants
50 South Main Street, Suite 850
Salt Lake City, UT 84144
Bruce J. Nelson
Robert L. Payne
ALLEN, NELSON, RASMUSSEN & CHRISTENSEN
Attorney for Defendants
215 South State Street, Suite 900
Salt Lake City, UT 84111

y
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ADDENDUM NO. 14
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'^c^

1/

BRUCE T. JONES, Esq. (#1732)
MARK R. GAYLORD, Esq. (#5073)
of and for
SUTTTER AXLAND & HANSON
175 South West Temple, Suite 700
Salt Lake City, Utah 84101-1480
Telephone: (801) 532-7300

District

Oepwyctei*

Attorneys for Plaintiffs
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
DANIEL A. MILLER and DAVID
KIMBALL (substituted as parties
plaintiff in the place of REPUBLIC
CAPITAL BANK, F.S.B., formerly
known as REPUBLIC SAVINGS AND
LOAN ASSOCIATION OF WISCONSIN,
a Wisconsin corporation),

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

Plaintiffs,

vs.

JUDGE BUILDING ASSOCIATES, a Utah
limited partnership, HAROLD J.
HILL; J. MICHAEL MARTIN, WILMA W.
GARDNER, as personal representative
of the ESTATE OF KENNETH N.
GARDNER, deceased; MARTTNEAU &
COMPANY, certified public
accountants,

Civil No. 920900094 PR
Honorable Frank G. Noel

Defendants.

ioms

This matter came on for an evidentiary hearing before the Honorable Frank G. Noel
on Wednesday, February 7, 1996, for oral argument on the issue of attorneys fees.

By

agreement, the parties submitted the matter on affidavit and oral argument. Plaintiffs Daniel A.
Miller and David M. Kimball (substituted as parties plaintiff in the place of Republic Capital
Bank, F.S.B., formerly known as Republic Savings and Loan Association of Wisconsin) were
represented by Mark R. Gaylord, Esq. Defendant Martineau & Company was represented by
Bruce J. Nelson, Esq. After presentation of the Affidavit of Mark R. Gaylord, dated September
21, 1996, and Supplemental Affidavit of Mark R. Gaylord, dated February 7, 1996, and after oral
argument of counsel, and good cause appearing, the Court issues the following findings of fact,
conclusions of law and order:
FINDINGS OF FACTS
1.

The law firm of Suitter Axland & Hanson represented the plaintiffs in the

above-captioned action and represented plaintiffs in connection with defending against defendant
Martineau & Company's Motion for Temporary Restraining Order and Preliminary Injunction.
2.

On January 17, 1995, this Court found that, as a matter of law, defendant

was not entitled to a temporary restraining order, preliminary and/or permanent injunction.
3.

On June 29, 1995, the Court concluded, as a matter of law, that plaintiffs1

counsel was entitled to recover damages which "should be the costs and attorneys fees incurred
by plaintiffs in defending against the temporary restraining order, and the motion for preliminary
injunction."
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4.

The Court instructed counsel to consult with one another to determine if the

matter of attorneys fees and costs could be submitted to the Court upon affidavit or whether an
evidentiary hearing would be necessary,
5.

On September 21,1995, counsel for plaintiffs, Mark R. Gaylord, submitted

his affidavit in support of plaintiffs1 claim to recovery of attorneys fees.
6.

On February 7, 1996, counsel for plaintiffs, Mark R. Gaylord, submitted

a supplemental affidavit in further support of plaintiffs1 claims to the recovery of attorneys fees.
1.

The plaintiffs seek to recover $23,280.50, which represents only 162 hours

of time expended on defending against the wrongfully issued temporary restraining order and
preliminary injunction.
8.

The Court has reviewed the Affidavit of Mark R. Gaylord and Supplemental

Affidavit of Mark R. Gaylord, has considered the experience of the attorneys, the amount of time
spent, and the complexity of this matter.
9.

A substantial portion of the amount of time spent by plaintiffs1 counsel after

the issuance of the temporary restraining order on November 24, 1993, was spent in defense of
the temporary restraining order, motion for preliminary injunction, and motion to set aside default
judgment.
10.

The billing statements of Suitter Axland & Hanson contain some duplication

of effort in this matter, and deductions have been made for time spent for specific items where
deemed appropriate.

-3-
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CONCLUSIONS OF LAW
Based upon the foregoing Findings of Fact, the Court makes the following
conclusions of law:
1.

Plaintiffs are entitled to recover reasonable attorneys fees based upon the

wrongfully issued temporary restraining order.
2.

Plaintiffs are entitled to an award of attorneys fees of $20,000 for having

defended against the wrongfully issued temporary restraining order which included plaintiffs'
defense against the motion to set aside default judgment.
3.

The award of $20,000 in attorneys fees is reasonable based upon the

experience of the attorneys, the amount of time spent, and the complexity of this matter.
ORDER
Based upon the foregoing Findings of Fact and Conclusions of Law, it is hereby
ORDERED, ADJUDGED AND DECREED that
Plaintiffs are entitled to recover attorneys fees in the amount of $20,000 from
defendant Martineau & Company.

-4-
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DATED this^jdj^

day of May, 1996.
BY THE COURT:

G. NO!
THIRD JUDICIAL DISTRICT

APPROVED AS TO FORM AND CONTENT:
ALLEN NELSON RASMUSSEN & CHRISTENSEN

3.
Bru&e J. Nelson, Esq.

SUITTER AXLAND & HANSON

A

i\

A

£\

r> *-*

I hereby certify that on this

day of May, 1996,1 caused to be hand delivered

a true and correct copy of the foregoing FINDINGS OF FACT, CONCLUSIONS OF LAW
AND ORDER, to the following:
Jeffrey M. Jones, Esq.
J. Mark Gibb, Esq.
DURHAM, EVANS & JONES
50 South Main Street, Suite 850
Salt Lake City, Utah 84144
Bruce J. Nelson, Esq.
Robert L. Payne, Esq.
ALLEN NELSON RASMUSSEN & CHRISTENSEN
215 South State Street, Suite 900
Salt Lake City, Utah 84111

g \2157\45\fmd0304 ord
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ADDENDUM NO. 15

HI rrj
r

i

BRUCE T. JONES, Esq. (#1732)
MARK R. GAYLORD, Esq. (#5073)
of and for
SUITTER AXLAND & HANSON
175 South West Temple, Suite 700
Salt Lake City, Utah 84101-1480
Telephone: (801) 532-7300

V

.

M .

Attorneys for Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
DANIEL A. MILLER and DAVID
KIMBALL (substituted as parties
plaintiff in the place of REPUBLIC
CAPITAL BANK, F.S.B., formerly
known as REPUBLIC SAVINGS AND
LOAN ASSOCIATION OF
WISCONSIN, a Wisconsin corporation),
Plaintiff,

;
]1
;)
])
;
]
]
]

vs.

]

JUDGE BUILDING ASSOCIATES, a
Utah limited partnership, HAROLD J.
HILL; J. MICHAEL MARTIN, WILMA
W. GARDNER, as personal
representative of the ESTATE OF
KENNETH N. GARDNER, deceased;
MARTINEAU & COMPANY, certified
public accountants,

)
]
]
]i
]
]
]I
]

Defendants.

SUPPLEMENTAL
AFFIDAVIT OF
MARK R. GAYLORD

'

Civil No. 920900094 PR
Honorable Frank G. Noel

STATE OF UTAH
COUNTY OF SALT LAKE

)
: ss.
)

I, Mark R. Gaylord, having been duly sworn under oath hereby depose and state
as follows:
1.

I am an attorney and director with the law firm of Suitter Axland &

Hanson and am licensed to practice law in the State of Utah. I have personal knowledge of the
facts set forth herein and, if called to testify, could and would do so competently.
2.

This firm has represented the plaintiffs in the above-captioned action and

represented plaintiffs in connection with defending against defendant Martineau & Company's
motion for temporary restraining order and preliminary injunction.
3.

On September 21, 1995, I filed an Affidavit setting forth the amount of

costs and attorneys fees incurred by plaintiffs in defending against the wrongfully issued
temporary restraining and motion for preliminary injunction.
4.

In further support of plaintiffs' entitlement to recover their costs and

attorneys fees, I hereby attach a redacted copy of the itemized billing statement forwarded to our
clients setting forth the general work performed by attorneys for the law firm of Suitter Axland
& Hanson on behalf of plaintiffs' in defense against the wrongfully issued temporary restraining
order and motion for preliminary injunction.
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5.

As evidenced by the attached statement, attorneys spent a total of 289,30

hours performing services on behalf of plaintiffs in connection with this action, resulting in an
amount charged of $35,017.
6.

Of the 289.30 hours expended in rendering legal services to plaintiffs, only

nine hours were spent prior to defendant Martineau & Company began its efforts to forestall the
foreclosure of its leasehold interest in the Judge Building. The remaining time spent by counsel
was directly related to defense against the wrongfully issued temporary restraining order and
motion for preliminary injunction.
7.

Finally, although plaintiffs' counsel expended over 280 hours conducting

research, meeting with prospective witnesses and experts, conferring with opposing counsel,
drafting legal memoranda, communicating with the Court, and preparing for two separate trials,
plaintiffs' counsel are only seeking to recover $23,280.50, which represents only 162 hours of
time expended on defending against the wrongfully issued temporary restraining order and
preliminary injunction.
DATED this 7th day of February, 1996.

MARK R. GAYLORD /

3

'

STATE OF UTAH

)
: ss.
)

COUNTY OF SALT LAKE
On this

/

day of February, 1996, before me, the undersigned notary,

personally appeared MARK R. GAYLORD, who is personally known to me or who proved to
me his identity through documentary evidence in the form of a driver's license to be the person
who signed the preceding document in my presence, and who swore and affirmed to me that the
signature is voluntary and the document truthful.

My Commission Expires:

** j%j
*?

SaK Lake Chy. UT64101
y^Cor
'yvor mission Expires
V * * ^ , 15&7
SW£OrOTAH

I

UMMMWHvJ
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SUITTER AXLAND & HANSON
A UTAH »*OrCSSlONAL LAW CORPORATION
F N A N C I S H. S U I T T C *
W I L L I A M L. P W A T C *
D A V I O R. O L S C N

BMUCC T. JONES
JCWOLD G. OLOftOYO

175 S O U T H WEST T E M P L E

C A B L E A D D R E S S : SAXLAW

S E V E N T H FLOOR

FAcsiMtLC:(aoi) 5 3 2 - 7 3 5 5

S A L T L A K E CITY, U T A H

&4iOi-«<480

T E L E P H O N E (SOI) 5 3 2 - 7 3 0 0

FMANCIS J . CANNCY
J. MICHACL HANSEN
C A U L F. H u c r n c f t
A N D M C W W. B u r r M m c
MICHACL W. M O M C *
D A N W . E GA N

LCROY S . A K C A N O

fis^i'toeo)

MlCHACL L. ALLCN
C H A R L C S P. S A M R S O N

JCSSC C. TftCMTADUC
or

P A U L M. S I M M O N S
C L A U O I A F. B C R R Y
G A R Y R. H C N W I C
H. M I C H A C L D R A K E
H A N K R, G A Y L O N O
L O N I N E. P A T T C N S O N
J I L L L. D U N Y O N - H A N S C N
DAHNCLLC BURTON

COUNSEL

STEWART M . H A N S O N . J R .

July 31, 1994

D M Properties, Inc.
13601 Ventura Blvd.
Suite 93
Sherman Oaks, CA 91423

LITIGATION
Judge Building

ITEMIZED STATEMENT
PREVIOUS BALANCE

$0.00

PROFESSIONAL SERVICES RENDERED
July, i993
30

Review documents and pleadings in file;
1.00 hours

August, 1993
2

Review of documents and pleadings;
1.00 hours

September, 1993
8

15

21

Review pleadings; preparation of Motion
for Entry of Judgment, Judgment by
Default and Decree of Foreclosure; conference regarding same; conference with
client regarding same;
3.25 hours
Review pleadings; conference with
attorney for Judge Building Associates;
revise Decree of Foreclosure;
1.00 hours
Conference with attorney for Judge
ft(\1<ift4

S U I T T E R AXLAND & HANSON

D M Properties, Inc.

July 31, 1994

Judge Building

PROFESSIONAL SERVICES RENDERED

23
27

Page

2

(Continued)

Building Associates regarding
proposed Decree of Foreclosure;
0.25 hours
Present ex parte motion to enter decree
of foreclosure to Judge Noel;
1.00 hours
Contact court to determine status of
Decree of Foreclosure previously presented to Judge Noel;
0.25 hours

November, 1993
1

17

Have Decree of Foreclosure signed by
Judge Noel; have Third District court
issue Order of Sale;
1.25 hours
Conference with counsel for Martineau
regarding postponement of sale;
0.25 hours

Restraining Order; review in response
to Motion for Temporary Restraining

Memorandum and Authorities; conference
with opposing counsel; conference with
Court;

6.20 hours
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D M Properties, Inc.

July 31,

Judge Building

Page

PROFESSIONAL SERVICES RENDERED

(Continued)

( H ; preparation of Memorandum of
Points and Authorities in Opposition to
Martineau & Company's Motion to Dismiss;
4.50 hours
30

30

1.00 hours
Hearing on Motion for Temporary
Restraining Order before Judge Noel;
conference with opposing counsel regarding form of Order and hearing on
Preliminary Injunction; review of

Order; 4HHHBHH1SBHHHV»
2.90 hours
Attendance at hearing regarding Temporary Restraining Order; preparation of
correspondence to Sheriff's office
giving notice of stay of Sheriff's
Sale;
2.75 hours
December, 1993
30

1
0.50 hours
2
0.50 hours
8
conference with opposing counse'
22

"

2.20 hours
Conference with opposing counsel regarding setting of hearing date, subpoena of files and documents of former
owner; modification of Temporary Restraining Order;
3.20 hours
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SUITTER AXLAND & HANSON

D M Properties, Inc.

July 31, 1994
Page

Judge Building

PROFESSIONAL SERVICES RENDERED
29

(Continued)

Review with opposing counsel of documentation from former owner; discussion
of modified lease terms; additional
conference with opposing counsel respecting issues and evidence to be
elicited at Preliminary Injunction
Hearing; conference with Court regarding date;
2.40 hours

1.00 hours
2.50 hours
0.50 hours
Preparation of argument and ordering of
evidence for hearing, history
is-

1.80 hours
6
7.50 hours
7
50 hours
10
10

1.50 hours
Conference with opposing counsel regarding scheduling of hearing; conference with Court regarding available
calendar dates;
0.90 hours

4

SUITTER AXLAND & HANSON

D M Properties, Inc.

July 31, 1994
Page

Judge Building

PROFESSIONAL SERVICES RENDERED

11

5

(Continued)

0.50 hours
and
conference with
opposing counsel; review provisions of
lease; discuss continuance of hearing;
negotiation of provisions with opposing
counsel; discussion w ^ h M p ^ o f
potential concerns in connection with
continuance of hearing; review of form
of Temporary Restraining Order;
2.20 hours
i M — ^
Conference with f|0H|; conference with
opposing counsel regarding continuance
of hearing date;
0.40 hours
Comparison of property description on
deed and title policies;
0.25 hours
Conference with

February, 1994
15

17

____
j, potential lease provision square footage
dispute, history of lease modifications
and provisions; conference with leasing
agents regarding meaning of gross
square footage, typical lease provisions at relevant periods of time;
,
2.20 hours
Conference 4 H H H H B V regarding gross
square footage rental provision; conference regarding RDA loan on Judge
Building;
0.80 hours

April, 1994
25

Conference with ^ • R H H H H I regarding
meeting with Martmeau; draft correspondence to Bruce Nelson; review of
file in regard to status of Preliminary
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D M Properties, Inc,

July 31, 1994
Page

Judge Building

PROFESSIONAL SERVICES RENDERED

27

6

(Continued)

Injunction Hearing;
^ ^ ^ ^ ^ ^ ^ ^ 2 . 8 0 hours
Conference with ^ H H H H H f e . regarding
notice and letter to Bruce Nelson; re-

of status ^BiHflHHHHHHB ^n
gard to Preliminary Injunction Hearing;
conference with opposing counsel respecting scheduling of hearing;
2:3# hours
May, 1994
2

16

16

25

Conference
egarding Judge
Building
potential rescheduling of hearing for
preliminary injunction; conference with
Bruce Nelson regarding lease negotiations and status;

^^^^^^^_.
2.90 hours
Conference 0 H H H H B f l ^ e gar ding e v i dence for hearing; preparation of
potential outline of testimony and e v i dence for hearing, potential testimony
'bf Bob Merrill; ^ • • • • • • • • • • • • • • 1
review of documents
subpoenaed trom Hill records;
,2.60 hours
Conference ( B H V H H H H H H l regarding
provisions of Martineau Lease; discussion of advisability of expert testimony regarding below market provisions
of Martineau Lease;
1.00 hours
Preparation of argument and motion outline, untimeliness of restraining
order, default j u d g m e n t ^ H f l ^ | H H H f
o f ^ B H H H H i ^ ^ p o t e n t i a l testimony of
appraiser or lease expert, equities involved in below market lease;
0.90 hours

n m <*nfl
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D M Properties, Inc,

July 31, 1994

Judge Building

Page

PROFESSIONAL SERVICES RENDERED

7

(Continued)

June, 1994
13

Conference with opposing counsel regarding potential witnesses*, necessary
documents for hearing, scheduling of
hearing; conference4HHHHHHB; * conference with Court regarding available
dates;
2.10 hours

July, 1994
20

Conference with opposii^j counsel regarding potential witnesses at evidentiary hearing; conference with the
Judge respecting setting for hearing,
necessary time;
review of memorandum
1.70 hours
TOTAL SERVICES

$7198.50

DISBURSEMENTS
September, 1993
8

Copies - Third District Court

6.00

November, 1993
1
30

Order of Sale - Salt Lake County
Sheriff's Office
Long Distance Costs

225.00
17.55

December, 1993
31

Long Distance Costs

18.98
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D H Properties,

Inc.

July

1994

Page

Judge Building

DISBURSEMENTS

31,

8

(Continued)

February, 1994
28

118.47

March, 1994
31

Long Distance Costs

12.56

April, 1994
29

Telecopies

2.00

Way, 1994
31
31

Long Distance Costs
Telecopies

17.81
5.00

July, 1994
31

BTj/dr

Long Distance Costs

2.11

TOTAL DISBURSEMENTS

$425.48

BALANCE DUE

$7623.98

001308

RM: SUITTER AXLAND k HANSON

DATE: 03/24'95

TQRNEY: BRUCE T. JONES

PAR?-

BILLING OPTIONS:
(1) PRIOR BALANCE ONLY
(2) PRIOR BALANCE k DISBURSEMENTS
(3) PRIOR BALANCE, FEES k DISBURSEMENTS
(4) PRIOR BALANCE, ITEMIZED FEES k DISBURSEMENTS
(5) NO PRIOR BAL, CURR CREDITS, FEES k DISB
(A) LIST FEE DATES
(B) LIST FEE DOLLARS
REPORTED BY: MATTER (002157 10020)
(C) LIST FEE HOURS
(D) LIST CODE OF PRODUCING ATTORNEY
CURRENT STATEMENT MESSAGE CODE: NONE
CURRENT BILLING CYCLE CODE: D CURRENT BILLING CODE: 0

IS. ATTORNEY: DRO RESP. ATTORNEY: BTJ
IENT ID: 002157
SUFFIX: 10020
IENT NAME: D H Properties, Inc.
ITER STAT: A (ACTIVE)
ITER CODE: LI LITIGATION
ITER DESC: Judge Building

S/U DATE: 05/03/93
FILE t: DM ?ro?rty
cnc-ruAPcr. wn
BILLING RATE: NO RATE
BUDGET: NONE

?E OF LAST STATEMENT: 07/31/94
3UNT OF LAST STATEMENT:
$7623.98
WSFER $
FROM ADVANCE
WNSACTION
WW

DATE OF
TRANSACTION

PRODUCING HOURS
ATTORNEY CHARGED

RATE
CHARGED

AMOUNT OF
TRANSACTION

TRANSACTION
DESCRIPTION

CORRECTIONS
AND/OR COMMENTS

D V A N C£ 5

^^4^7vT

AQMA/Qi

41620c
-20140

10/19'94
11/18/94
12''16/94

V < • *W

c rc
41054c

« i

08/11/94

1 y\

inference regarding potential t e s t i mony at hearing of appraiser, probatile
testiaony of Bob M e r r i l l , notice of
hearing; conference with Court Clerk;

* «

fteen

ftn

»«c / Q *

Ccnferenc^mmVregardmg
status;

k : c

*i4:~:

j-j n » 1 n /

Q

r

DKE

ft

**

t S :

f.

issues;
n

1 C .A

revieN^HHHHHHV

414346

•Q/i"/04

ME

*::t04

09/14'94

JDh

# «"ntc
1* . *nj

415 7-

0Q/16 /Q4
09/18 /Q4

PMS
BTJ

Ccnference regarding dccueents;
Conference regarding Hearing Briefj^B

£ 1 "Oc,"

AQ/^;'./Q4

PMS

te^nc^I^^o^erriil;
Conference regarding^

-1*365

rtCY

/O4

DKE

415975

09/20/94

BTJ

413050

r.o,"v /04

PMC

i^.C-'A

no/-»: ,-54

P"1

Q

f

«i

Review of aatenals regarding purchase
of Judge Building and foreclosure of
Martmeau lease;
A nr»

'.A'*

n

" e e t l ^ f l H V regarding
injunction hearing; review of files on
sase;

Office conference regarding strategies
for prehainary injunction hearing;
Conference with Bob Merrill; review of
PCF Banfr documents; review of real
estate sale and purchase agreement;
A r.n Review docucents at Mr. Bet) Merrill's
office*
!
Production of docusents at Bob
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ORNEY: BRUCE T. JONES
'ANSACTION
IHBER

DATE OF
TRANSACTION

PRODUCING HOURS
ATTORNEY CHARGED

RATE
CHARGED

AMOUNT OF
TRANSACTION

DESCRIPTION
Merrill's office; conference with Ray

CGRREC" I0N5
AND/OR

uRr*t^4HHBHHIHHV; review of Judge Building hartmeau Lease;

415977

09/22/94

BTJ

413968

09/24./{J4

pwc

413970

09/26/94

.20

160.OC

1ic. W.

review of correspondence between Harold
Hill and Martineau; conference with
opposing counsel; conference with BetMerrill regarding correspondence to
various parties involved in transaction;
Conference with Harold Hill; preparation for hearing; conference with
opposing counsel; review of correspondence froa Harold Hill: preparation of
exhibit lists for hearing; review of
correspondence and agreeaents with lender respecting continuation of foreclosure proceedings; preparation of trial
book;
Review files; draft bench aeaorandua;

14s AM

Sraft and revise hearing eeaorandua; conferences
•regarding saae:
Review of Hearing Meaorandued

4i*t.Cu

Oc '26'°4

11W7Q

09 •#26'Q4

BTJ 2.9

• hi Cu.

417 C 76

0°. .'2*79*

PUS 2.?

!<!.(•

C c n f e r e n c q f m B V ; conference with
receiver; preparation *or hearing;
Conferences regarding hearing eeaorandua*jj

415 t?7 9

0".'27/ Q 4

DWE

*:.?!

r.oj'27/ Q 4

til

* 4

iscussions regarding Hearing Meecrandua and Hearing strategy;
aatenals froa Bob Merrill's office;
preparation, of exhibit lists and selection of docuaents to be used at hear-

*159S0

RT1

p review of docu' t s flBHHHf ; preparation
c* correspondence to Bruce Nelson; conference with Bob Merrill in preparation
*2r testiaony; conference with Bavic

sen

es; HHHH^HHIHHHV
obtaining of docuaents froa Harold
Hill; review of Hearing Brief; conference with Court; preparation for hearDK£

onference regarding effect of
nro c : ! p nr. + pr.an*c in hisilriin

zr\6 issues raised by Martmeau at Pre-
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PAGE:

tANSACTION
JWBER

DATE OF
TRANSACTION

4159S1

09/29/94

419679

10/13/94

PRODUCING HOURS
ATTORNEY CHARGED
BTJ

BTJ

8,30

3.SC

RATE
CHARGED
160.00

160.00

AMOUNT OF
TRANSACTION
TRANSACTION DESCRIPTION
liainary Injunction Hearing;
Hearing on Preliiinary Injunction; conference Kith Court respecting liaitation of issues, ruling as a aatter of
law, liiitation of witnesses, statutory

CORRECTIONS
AND/OR COMMENTS

foreclosure s c ^ e s e l f l M B H r i V
^ ^ | r d l argueent at court regarding ierger doctrine;
Preparation and edification of Me«so~
randui in Opposition; conference with

c! ien t; ^BBHHHHHBHBHf
417B3*

t 4 c ft ft

10/14/94

f t m c o n f e r e n c s w —- opposing counsel regarding new issues and scheduling
of hearing;
Review defendant's totion to set aside
default judgaent and hearing aeaorandus; conference regarding s ^ e \ ^ g / g m
^••PHHRHHV

draft

in opposition to iction to set aside
.default judgcent;
*17S3c

10'15/9*

£t^ e .C

•<?£

p«q

DKr>i

;

PA

«• - » e

Uc

* «..'.

f;r.

raft and
revise aeaorandua in opposition to
aotion to set aside default judgaent;
Review of ilartmeau's brief;
flU
4 M f l p H H H H H P > office
en

417837

7

10/l /94

-HBHBSHHr:

law flHHHBBHB^IHBF

PMC

^ • • • • • • p conference r^ttf^ • m f revise aeaorandua in opposition to action to set aside default
judgaent; conferences regarding saae;
conference regarding rule 60(b)\{
RT1

-30^60

C1 / 0 5 *' 9 J

-30"70

01/06

• -» ^7{JA

/ " .".M/0 =

*~A7B«

ft! '1 1 /Q c ,

5

'

Ol/0°/°f

KRG
jdjjr

MRS
1RG
«R6

Correspondence regarding witnesses
availability; review of docuaents;
status of negotiations between client
and Martmeau;
Review files;
Conferee regarding issues of case;
review files;
Research; conference regarding case;
Conference regarding strategy; review
docuaent#;
Review f i i e s ; # H B M B B B t H p »
^ • • • • • • q p review docuaents;
trial preparation; letter to fir. Harold
?

141 1 1 r a n a r H i n n

iccnanrp

r\4 cnhnnor.a.

l» •

>U4i

* w w w S n wC

w>

I C ^ S I y«li^

:ir. rnmr.p)
inii.p.r+inn
A* / 1 - * / 0 c

WPC

hie

3 + *er.H3nrp

wuv)Jwkila

a + r . r p l 1 <r.i n a r u

hasnnn*

Review files;
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MiSACTIOK
«BER

DATE OF
TRANSACTION

430794

01/13/95

PRODUCING HOURS
ATTORNEY CHARGED

RATE
CHARGED

MRS

fc.20

120.00

PTJ

u<\

160.00

£'A7QA

fV /« A/0«i

MRC

7 Cu'\

\^r C\C\

43079c

01/I7'95

MRS

12.00

120.00

430800

01/13/9*

HRG

14.00

12C.00

AMOUNT OF
TRANSACTION
TRANSAC TION ^DESCRIPTION
preparation; conference regarding saae;
draft Preliminary Injunction Hearing
Heaorandua;
Trial preparation; conference with .*.r.
Harold J. Hill; conference regarding
case; prepare eeacrandua to file regarding conference with Hr. Harold J.
Kill; conference with Jeffrey K. Jones,
Esq.; review docuaents;
Review correspondence and docuaents;
preparation for trial; preparation of
teacrandua;
Review docuaents; trial preparation;
6r^it and revise Hearing heaorandua;
Review docuaents; conference regarding
upcoamg hearing; draft and revise
hearing Meaorandua;
Coapile trial exhibits; conference with
Jeffrey M. Jones, Esq. and J. Kark

Bibb,

CORRECT tn»ir
iumb
AND/OR

zs^.\^9mmmmmmmimmm^

4 M M F ; ^TB^re for hearing;„fmali:e
&re!iamary Injunction Hearing, tfeaorandue; draft letter to Jeffrey K. Jones,
Esq. regarding saae; letter to the
Honorable Frank S. Noel regarding saae;
travsl to Court;(
COS

HRG

ITiOf'C.

W!?w

*"'

c

MP;.r

,

nc

"

c

i~rtP1Q

r * / n i '0 =

MPs:

-3084!

f ,

MPG

":MA5

. l/3,,/9v

r«t • " • / o *

,%,-

.'

«r.

• nc

DRO

35.00

PRO

,n

5.0;

prepare for
afKi attend preliamary mjunction^hear*ng; conference regarding saae;Draft Findings cf Fact, Conclusions of
law and Order;
Revise Findings of Fact, Conclusions c*
Law and Order; conference regarding
sa?e;
Draft letter to fir. LeLand Hartmeau;
r
evise Findings cf Fact, Conclusions of
Law and Order;
Revise Findings cf Fact, Conclusions cf
Law anc order; conference regarding
saae; draft letter to Jeffrey M. Jones,
Esc:
Draft *eaoranduff of Points and Authorities in Support of Daaages;
1/1/95 - 1/31/95: Preparation fo"
trial; 4 H I B I H M H M M P preparation and revising cf trial briefs and
Findings of Fact and Conclusions of
Law:

171.0!
r2r+

ar.rf Pr.** r 1 lie •» nnc

• www

B U M

w w i < w * w w « w< 1 •/

nf
w

! 2d an/1
wOn

wf*4

A A 1 0 1 O

'«: SUITTER AXLAND & HANSON

DATE: 03/24.-95

ORNEY: BRUCE T. JONES

PASE:
PRODUCING HOURS
ATTORNEY CHAREED

RATE
CHAREED

ANSACTION
'KBER

DATE OF
TRANSACTION

434691

02/01/95

m

434669

02/02/95

KHS

434674

02/03/95

KRS

434698

02/08/95

KRS

0.30

X(\ f)C.

t"»-tTj

AI/|J

f.R6

43^744

02/17/95

0.25
0.25

130.00
130.00

;nt

S B U R S E f £ NT S
4ic.rnn
no '^n/04
415239
415240
415241
419030

09/30/°*
09/30/94
09/30/94
10/31/9*

i<nA7<

irt/tl/Q4

419032
*23443
423453
422540
422541
422542
428210

10/31/94
11/09/94
11/10/9*
11/30/94

430962
430963
430964
430965
434297
434298
434299
434300

li /^r»/Q4

11/30/94
01/18/95
01/19'95
01/31'95
01/31/95
01/31/95
01/31/95
02/28/95
02/28/95
fl?/?Q/Q5

02/28'95

«RS

130.00

3.50

130.00

C.C:

TRANSACTION
AKOUNT OF
COR!RECTIQNS
TRANSACTION DESCRIPTION
AND /OR CQMHENTS
Judgient; conference with opposing
counsel;
Revise Heiorandui of Points and Authorities in Support of Daiages; letter to
Jeffrey K. Jones, Esq. regarding
daiages; finalize Findings of Fact,
Conclusions of Law and Order; letter to
Jeffrey R. Jones, Esq. and Bruce J.
Nelson, Esq. regarding sate;
Draft Affidavit of David II. Kiaball and
send via facsiiile to Hr. Kuball; revise leaorandui; research regarding
Rule 65A{c) security; conference regarding saie; conferences *ith Messrs.
Danny A. Killer and Davidti.Kuball;
Revise and finalize ttesorandu* of
Points and Authorities in Support of
Daiages; conference regarding saie;
Draft and finalize Notice of Subiittal
of Findings of Facts, Conclusions of
Law and Order; letter to the Honorable
Frank B. Noel regarding proposed Findings of Fact, Conclusions of Law and
Order;
Letter to J. Kark Bibbs, Esq.;
Conference with J. Hark Bibbs, Esq.;

82.05
23.58
28.00
.20.83
51.80
16.55
104.86,
10.85
8.00
• 3.20*
2.50
S7.88
5.50
29.5*
141.80
1°.44
10.50
3.15
55.40
4.36
*6.50.
24.01

Copies - Van Cott, Bagley, Cornwall &
McCarthy
Long Distance Costs
Telecopies
Deliveries/Errands
Reproduction Costs
Long Distance Costs
Federal Express
Pedal Express Couriers, Inc.
Long Distance Costs
Telecooies
Copies - Tmrd District Court
Reproduction Costs
Long Distance Costs
Telecopies
*
Deliveries/Errands
Reproduction Costs
Postage
Telecopies
Deliveries/Errands
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DATE: 03/24/95

ORNEY: BRUCE T. JONES

PASE:

ANSACTION
'.1BER
434301

DATE OF
TRANSACTION
02/28/95

PRODUCING HOURS
ATTORNEY CHARSED

RATE
CHARSED

AMOUNT OF
TRANSACTION
10.82

TRANSACTION
DESCRIPTION,

6

CORRECTIONS
AND/OR CONSENTS

-t-

VIOUS BALANCE
DITS k ADJUST
RENT CHARGES
TOTALS

ft T T E R S U M H A R Y
FEES
DISB SURCHS
7198.50
6548.47
27489.50
28139.53

RENT ADVANCE BALANCE:

*0.00

TOTAL ATTY

CODE
BTJ
DUE
JDH PKS
KR6
DRO
TOTAL

CURRENT
HOURS
CHARSED
44.30

8.50
1.00
29.70

81.55
40.00
205.05

ATTORNEY
ATTY HOURS
CODE CHARSED
ADR
0.00
BTJ
85.80
CFB
6.75
CS
1.00
DRO . 42.00
DKE
39.00
2.50
HMD
JDH
1.00
MRS
81.55
PKC
29.70
T
CTAL 289.30

ATTORNEY
AMOUNT
CHARGED
5916.00
1050.00
0.00
3857.00
9866.50
6800.00
$27489.50

TOTALS

e

U«flA R Y

TO

DATE

0 01314

CERTIFICATE OF HAND DELIVERY
I hereby certify that on this 7th day of February, 1996, I caused to be hand
delivered, a true and correct copy of the foregoing SUPPLEMENTAL AFFIDAVIT OF
MARK R. GAYLORD, to the following:
Jeffrey M. Jones, Esq.
J. Mark Gibb, Esq.
DURHAM, EVANS & JONES
50 South Main Street, Suite 850
Salt Lake City, Utah 84144
Bruce J. Nelson, Esq.
Robert L. Payne, Esq.
ALLEN NELSON RASMUSSEN & CHRISTENSEN
215 South State Street, Suite 900
Salt Lake City, Utah 84111

jAccJL R- ^y/*-* <Q
g:\2157\45\supp0207.aff

r\ r\ * *\ * *.

